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1 INTRODUCTION 
 
This is a report on the public hearing held on 21 January 2015 in relation to a Planning 
Proposal, (Proposal), by The Hills Shire Council (Council) to reclassify the following 
land from “community land” to “operational land” under the terms of the Local 
Government Act 1993 (LGA 1993): 
 

• 11 New North Rocks Road, North Rocks. 
 
The Proposal to reclassify the land was submitted to the Department of Planning & 
Environment (DOPE) for a Gateway Determination under Section 56 of the 
Environmental Planning and Assessment Act 1979 (EP&A Act) on 9 October 2014. 
 
The stated objective for the reclassification is "to sell the parcel to provide for a more 
effective use of the site and to raise funds for the benefit of North Rocks and its 
community."  
 
The reclassifications are designed to enable Council to sell these properties. 
 
The LGA 1993 requires public land to be classified as either “community land” or 
“operational land” and makes specific provision for its reclassification to enable 
Councils to rationalise the use of their land resources to best meet the needs of their 
community. 
 
The DOPE issued a Gateway Determination, under Section 56(2) of the EP&A Act, 
on 10 November 2014 to the effect that the Proposal should proceed subject to a 
number of conditions relating to procedural matters. 
 
The Determination stated that a public hearing was not required to be held under 
Section 56(2)(e) of the Act, i.e. relating to the town planning or zoning issues raised 
by the Proposal, but that this did not discharge Council from any obligation it may 
otherwise have to conduct a hearing in relation to the reclassification of the properties. 
 
Consequently, this hearing relates solely to the proposed reclassification of the 
properties and has been conducted in accordance with Section 29(1) of LGA 1993. 
 
I have been commissioned to conduct the hearing independently of Council and to 
make recommendations to Council as to the course of action to be taken concerning 
the reclassification of the properties specified in the Proposal. 
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2. BACKGROUND INFORMATION 
 
The concept of the classification of Council-owned land was introduced with the 
making of the LGA 1993 on 1 July 1993.   
 
There was no precedent for public land classification or how land should be classified 
in NSW prior to 1993. 
 
Section 25 of the LGA 1993 requires all land owned by Council to be classified as 
either "community land" or "operational land". 
 
The purpose of classifying land is to clearly identify land which should be kept for 
community use. 
 
“Community land” represents land which needs to be kept for community use because 
of its use or special features, while “operational land” is not required for such 
purposes and may be sold by Council. 
 
The property the subject of this hearing is classified as “community land” under the 
terms of the LGA 1993. 
 
Section 27 of the LGA 1993 provides for the reclassification of public land by way of 
a local environmental plan.   
 
Section 29(1) of LGA 1993 requires Council to arrange a public hearing in respect to 
any planning proposal to reclassify “community land” as “operational land”. 
 
The DOPE issued a Gateway Determination, under Section 56(2) of the EP&A Act, 
on 10 November 2014 to the effect that the Proposal should proceed subject to a 
number of conditions relating to procedural matters. 
 
The Proposal was publicly exhibited between 11 November and 12 December 2014. 
 
The public notice of the exhibition of the Proposal was published in the Hills Shire 
Times and details of the exhibition were also available on Council’s website. 
 
A number of submissions were received by Council opposing the Proposal, details of 
which will be referred to later in this report. 
 
Section 47G(2) of the LGA 1993 provides that the person presiding at the public 
hearing must not be: 
 

• a Councillor or an employee of the Council holding the public hearing; or 
• a person who has been a Councillor or an employee of that Council at any time during 

the 5 years before the date of appointment. 
 
In accordance with this provision, I have been commissioned by Council to conduct 
the hearing. 
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The purpose of the hearing is to provide an opportunity for people to make 
submissions concerning the Proposal and/or to elaborate on any written submission 
that was made to Council following its public exhibition. 
 
It is my role to assess the submissions and matters raised at the hearing and, 
independently of Council, to make recommendations as to the course of action to be 
followed. 
 
The holding of the public hearing was notified in the Hills Shire Times of 16 
December 2014. 
 
Submissions were accepted up to the commencement of the hearing and the 
opportunity was given to anyone to address the hearing, whether or not a written 
submission had been made. 
 
Council is required, under Section 47G(3) of the LGA 1993, to make a copy of this 
report available for public inspection no later than four (4) days after its receipt. 
 
I have reviewed the Council's records and I am satisfied that the appropriate steps 
have been taken to give notice of: 
 

• the Proposal; and 
• the public hearing. 

 
I have: 
 

• reviewed all of the relevant background information; 
• reviewed the written submissions that were received as a result of the exhibition of the 

Proposal; and 
• inspected the sites and their environs. 

 

3. PUBLIC HEARING DETAILS 
The venue of the public hearing was advertised in the Hills Shire Times as being The 
Hills Shire Council Main Administrative Building 3 Columbia Court, Baulkham Hills. 
 
The hearing was conducted on Wednesday, 21 January 2015. 
 
Everyone attending the hearing was given the opportunity to address it. 
 
The hearing opened at 7.00pm and closed at 7.25pm. 
 
The attendees were: 
  
Howard Groom 
Jackie Maseh 
Loretta Gardner 
Samantha Forster 
Ann Groom 
David Gullo 
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Attending as observers only were: 
 
Clr Andrew Jefferies (Mayor) 
Clr Mark Taylor 
Clr Alan Haselden 
Dave Walker (General Manager) 
 
Council Staff assisting with the hearing were: 
 
Bronwyn Smith (Principal Forward Planner) 
Piers Hemphill (Town Planner 
 

4. CONSIDERATION OF SITE 
 

4.1 . Site Details 
Site Description:   
 
Councils Planning Proposal provides the following information: 
 
The site is Lot 2, DP 622156, 11 New North Rocks Road, North Rocks. The site is 
currently owned by Council and occupied by North Rocks Pre-School being a 
community based incorporated organisation. 
 
As shown in Figures 1 and 2 below, the site adjoins Westfield North Rocks Shopping 
Centre on its north, east, west boundaries. Three (3) residential lots adjoin the south of 
the site. The site has no road frontage but has a right of footway (1m wide), right of 
carriageway (3m wide) and easement for services (1m wide) connecting the eastern 
boundary of the site to New North Rocks Road. 
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Figure 1 
Locality map 
 

 
Figure 2 
Site and surrounds.     
 

The Site NRP Westfield Shopping Centre 
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BACKGROUND: 
 
In August 2013 council was approached by Westfield, an adjoining land owner 
offering to purchase the parcel of land. Negotiations proceeded and in late February 
2014, Westfield submitted a final offer and requested approval to present the proposed 
redevelopment of North Rocks Shopping Centre to Councillors. The matter was also 
discussed at two (2) Councillor Workshops on 1 April 2014 and 3 June 2014. 
The matter was reported at an Ordinary Council Meeting on 12 August 2014 and 
Council resolved: 
 
1. Council proceed with the sale of Lot 2, DP 622156, 11 New North Rocks Road, 
North Rocks to Westfield Ltd for the price detailed in this report with a Contract, 
Deed, 88B Instrument, Request & Transfer authorised for execution under seal. 
 
2. Council proceed with the preparation of a Planning Proposal for the re-
classification of the land from ‘Community’ to ‘Operational’ which will require a 
Public Hearing chaired by an independent Facilitator at a cost to Council. 
 
3. Council proceed with the appointment of an Architect, Quantity Surveyor, Surveyor 
and various consultants essential to the design and cost management for the 
construction of a Pre-School as detailed in this report, and that $200,000 be 
transferred from the Land Development Reserve and be reflected in a future Budget 
Review. 
 
4. Net sales proceeds from this sale after the construction of the new Pre-School be 
transferred to the Recreational Reserve to be used for replacement/renewal of 
community facilities. 
 
5. Council proceed to call Expressions of Interest to operate an early childhood 
education and care service for the proposed replacement facility prior to proceeding 
to tender for its construction. 
 
The current lease for the North Rocks Pre-School commenced on 1 January 1994 and 
expired on 31 December 2013 being a term of twenty years. Due to the negotiations at 
that time, the Pre-School were advised of the approach made by Westfield, and that a 
new lease would not be considered until the matter was finalised with Council. In the 
interim, hold-over provisions of the lease allow for continued tenure by the Pre-
School under the existing terms of the lease. 
 
The building is owned and was funded by Council with practical completion on 11 
September 1969. The cost to build was $23,465, and it was officially opened by 
Councillor Don Moore on 20 September 1969. It is not known if Council was in 
receipt of any grant funding prior to, or after the construction of the Pre-school. 
The offer by Westfield to purchase the property represents a way in which the land 
can be sold to provide funds for the benefit of North Rocks and its community. The 
proposal would close the current North Rocks Pre-School who operate from the site.  
 
As set out in the resolution of Council a new facility will be pursued and funded by 
the proceeds of the land sale. 
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Zoning 
 
The land is zoned B2 Local Centre under The Hills Local Environmental Plan 2012 
 
Trusts & Interests to be Discharged:   
Councils Planning Proposal states in regard to this matter: 
 
"The original land parcel was described as Lot 2 DP 509639 having an area of 
5,930m² which was transferred to council from BP Australia Limited on 4 June 1964 
on the undertaking by the Council to use the land for the purpose of a public road, 
public parking or other public purpose. 
 
The current deposited plan (622156) has a restriction for the dedication of a strip of 
land for road widening to the public road but this is limited to a small portion in the 
west of Lot 1 DP 622156. 
 
Under Chapter 6 of the Local Government Act 1993 all public land must be classified.  
 
With the introduction of the Local Government Act in 1993, the land was not re-
classified in the 12 month window of the implementation of the new Act, and was thus 
classified as “Community” land. The site is categorised as ‘General Community 
Use’. 
 
Pursuant to Section 88B of the Conveyancing Act 1919, no covenants apply and three 
(3) covenants benefit Lot 2 DP 622156. These are: 
1. right of footway appurtenant to the land; 
2. right of carriageway appurtenant to the land; and 
3. easement for services appurtenant to the land. 
 
Nothing in this amendment would remove trusts, estates, interests, dedications, 
conditions, restrictions and covenants affecting the land or any part of the land." 
 
The intent of the original land parcel to use the land “for the purpose of a public road, 
public parking area or other public purpose” was defined on the transfer J687914. 
  
On 19 April 1971, the land was subdivided into Lots 3 & 4, DP 544838. Council 
retained Lot 3, DP 544838 and at some time thereafter Lot 4, DP 544838 was 
transferred to Westfield for their new shopping centre which was constructed in 1975. 
Westfield then consolidated Lot 4 with other adjoining properties in their ownership 
on DP 580428.  
  
In 1982 Lot 3 DP 544838 (Council land) was then jointly subdivided with Westfield’s 
properties creating Lots 1 & 2 DP 622156 with Council retaining Lot 2 DP 622156 
which is where the North Rocks Pre School currently sits. Westfield paid Council for 
that part of Lot 3 DP 544838 which was consolidated with their (Westfield) other 
properties forming Lot 1 DP 622156.  
  
DP 622156 (1982) does show that for a portion of North Rocks Road: “it is intended 
to dedicate the strip for road widening to the public as road”.  
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A Land and Property Information Title Search undertaken 3 October 2014 suggests 
that Lot 2 DP 622156 has no restriction upon it including anything related to being 
reserved for a public purpose.  

4.2  Submissions 
Written Submissions 
 
Written submissions were received from the following people objecting to the 
reclassification Proposal following its exhibition in November/December 2014: 
 

Management Committee, 
North Rocks Preschool 
Incorporated 

Carmen Law 

Pansy Lai Elena Popowski 
Graham Kan A Stokes 
Jian Liao Brad & Belinda Roeleven 
Fiona Ting Loretta Gardner 
Khaled Jebara Wing Yan Emily Ip 
Andrew Mills Kam Lai 
Anesh Bhagat Chantelle Parry 
Howard Groom Samantha Forster 
Katrina Topfer Julie Painter 
Aaron Tieste Allison Tieste 
Beverley Lade James Lambeth 
Elizabeth Chaitow  

 
No written submissions to the public hearing were received. 
 
Oral Submissions 
 
Oral submissions were made to the public hearing by Howard Groom and Samantha 
Forster. 

 

4.3  Issues Raised in Submissions 
The written submissions opposing the reclassification presented the following matters 
to support their objections to the proposed reclassification: 
 

• North Rocks Preschool (NRP) has operated from the site continuously for 
45 years since 1970, 

• the preschool is a traditional preschool operating school term based under 
an established curriculum, 

• the preschool is not a day care centre, 
• NRP is a highly preferred choice for early childhood education in North 

Rocks, 
• the high level of patronage is a direct result of preschool quality, 

reputation and tradition, 
• the high reputation of the Preschool is the quality and morale of staff, 
• great appeal is the overall quality of the preschool precinct of internal fit 

out and high level of amenity of external play areas, 



Chris Young Planning 

11 New North Rocks Road, North Rocks Public Hearing Land Classification Report Page 11 of 14 

• preschool location collocated with North Rocks only major shopping 
complex provides very good access, convenient short term parking and 
safe efficient drop off and pick up, 

• location precipitates close relationships between local schools and the 
preschool with very high level of convenience to parents with children at 
both the preschool and nearby primary schools ( North Rocks Public and 
Christ the King Primary schools, 

• Land was transferred to Council by BP subject to the land being used for a 
public purpose, 

• NRP claims compensation for long term occupation of the site being akin 
to freehold ownership, 

• equivalency in location, internal fit out, playground amenity, access, 
parking , pick up and drop off sought, 

• objecting to only one alternative site offered by Council, 
• Seeks alternative site as preferable in Don Moore Reserve, 
• Traffic congestion at Councils preferred site in North Rocks Park, 
• two child care centres should not be located side by side as proposed by 

Council in North Rocks Park, 
• Current location of NRP in town planning terms is ideal, 
• Don Moore Reserve location better of suggested alternatives, 
• NRP not opposed to expansion of shopping centre, 
• NRP agrees with contention of Planning Proposal that the proposal will be 

beneficial to the North Rocks community and the residents of the Hills 
Shire more broadly. 

• site relocation will adversely impact on children, 
• guarantees sought that Council will not close down the preschool and 

provide compensation to enable the preschool to redevelop at a new site, 
• want guarantees a replacement facility will be constructed nearby for the 

preschool, 
• want lease renewed immediately on the current location, 
• no written confirmation of relocating NRP, 
• budget allocation of Council insufficient for construction of a new centre 

and associated landscaping, 
• parents and children are uncertain regarding placement in centre and 

relocation without firm commitment to new site, buildings and NRP as 
operator, 

• seek an unequivocal and irrevocable written commitment to guarantee 
NRP has secure tenure at 11 New North Rocks Road until such time that a 
new facility is constructed and commissioned with that new facility at 
least equivalent  with NRP granted a long term sole-occupancy lease of a 
dedicated area of the new facility, not necessarily the entire premises, 

• seek to keep the NRP fully informed on a timely basis, 
 

The oral submission made by Mr Groom and agreed by those in attendance at the 
hearing was that while they still supported the submissions made and the reasons 
contained in them they consider that the reclassification of the land is the correct 
outcome with construction of a new facility. The support for the reclassification is 
reliant upon Council demonstrating certainty of replacement of the facility as 
currently operating including NRP as the operator.  
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Figure 3. 
 

4.4  Consideration of Submissions 
It is accepted that preschool facilities provide a vital service to the local community. 
 
The land was originally dedicated in 1964 to provide for a number of community uses. 
The preschool was constructed by Council and opened in 1971 a purpose for which it 
has continuously been used to the present day. The initial land dedication has altered 
significantly with subdivisions and sales of land to expansion of the shopping centre 
over the 50 year period since that dedication. 
 
I am advised that no such requirement for use as community purposes or road exists 
upon the title at present. 
 
The lease of the premises to the North Rocks Preschool expired on 31 December 2013 
after a period of 20 years. 
 
There is clear evidence that the premises have been extensively used to provide local 
child care services, the purpose for which it was originally acquired over 40 years 
ago. 
 
Many of the submissions raise the convenience of location of the present site in the 
car park of the shopping centre and its proximity to the local schools. Contrary to 
submissions I do not consider the existing site ideal for a preschool in the 21st century 
and question the claim of parking at this site and walking children to Christ the King 
Primary school. I do not question such a practice to the North Rocks Primary School 
 
In my opinion the present site is far from ideal with vehicles directly parking against 
the playground fence, pollution of cars and trucks and possible lead contamination 
from vehicle emissions and the danger of vehicles accidentally crashing through the 
boundary fence into the play area. 
 

North Rocks Park Westfield NRP 

North Rocks Primary 

Don Moore Res     
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It is my opinion that the two suggested locations are superior locations for the health 
and safety of the children. Convenience of location for parents should be secondary to 
health and safety of the children the centre is constructed and operated to serve. 
 
Should the North Rocks Park option be adopted by Council it is not considered 
adverse that an existing preschool albeit of different operation exists on the site. 
 
Many of the benefits of the existing site and the issues of submissions can be 
accommodated on either of the suggested sites. 
 
I believe that there is an ongoing need for the Council to provide child care services in 
the area on the basis that a seamless transition from the existing premises to the new 
location occurs once again for the welfare of the attending children. 
 
I understand that plans for a new centre are in the course of preparation and the 
location of that new centre is to be determined. I further understand that it is the 
intention of Council to maintain the existing centre in operation until the new centre is 
constructed and operational. 
 
The reclassification of the land as “operational land” would not preclude this and 
would facilitate the relocation to a more suitable location for the children in a modern 
facility. 
 
In these circumstances, it would not be inappropriate for the land to be reclassified as 
“operational land” provided that the use to provide child care services is continued 
on a nearby location. 

4.5  Recommendation 
The land be reclassified as "operational land" under the terms of the LGA 1993 
provided that the use to provide child care services is continued on a nearby location. 
 

5 CONCLUSION AND RECOMMENDATION 
Those attending the public hearing agreed that the reclassification of the land is the 
correct outcome with construction of and provision for an equivalent or better child 
care facility in a nearby location. 
 
It is my opinion that the existing location is not ideal for a preschool in the 21st 
century. 
 
I consider a new facility can provide equivalent or better facilities for the children. 
 
I recommend that the land be reclassified as "operational land" under the terms of the 
LGA 1993 provided that the use to provide child care services is continued on a 
nearby location. 
 
General 
 
A copy of this report should be made available for public inspection as required by 
Section 47G of the Local Government Act 1993. 
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People who made submissions concerning the proposed reclassifications should be 
advised accordingly. 
 

 
Date:   28 January 2015 
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