LEP practice

note

STANDARD INSTRUMENT FOR LEPS

Note

PN 09–003

Date

12 June 2009

Related

Supersedes (re)classification advice in
Best Practice Guideline (1997)

Classification and reclassification
of public land through a local
environmental plan
The purpose of this practice note is to update (and supersede) previous guidance on the
process to classify or reclassify public land through a local environmental plan including a
principal plan in accordance with the Standard Instrument.

Introduction
‘Public land’ is any land (including a public
reserve) vested in, or under the control of, council.
Exceptions include roads, land to which the Crown
Lands Act 1989 applies, a common, or land to
which the Trustees of Schools of Arts Enabling
Act 1902 applies.
‘Community’ land is generally open to the public,
for example, parks, reserves or sports grounds.
‘Operational’ land may be used for other
purposes, for example, as works depots or
garages, or held by council as a temporary asset.
‘Classification’ of public land refers to the process
when this land is first acquired and first classified
as either ‘operational’ land or ‘community’ land.
‘Reclassification’ of public land refers to the
process of changing the classification of
‘operational’ land to ‘community’ land or from
‘community’ land to ‘operational’ land.

How is public land classified or
reclassified?
Depending on circumstances, this is undertaken
by either:




resolution of council under section 31, 32 or
33 of the Local Government Act 1993 (LG Act)
[through section 27(2)], or
a local environmental plan (LEP) under the
Environmental Planning and Assessment Act
1979 (EP&A Act) [through section 27(1) of the
LG Act].

In both cases, it is not possible for councils to
delegate their decision to classify or reclassify
public land [section 377(1) of the LG Act].
Councils are encouraged to classify or reclassify
land through the LG Act wherever circumstances
conform to sections 31, 32 or 33 of the LG Act.
The remaining parts of this practice note identify
the key areas councils must consider when
proposing to classify or reclassify public land by
means of a local environmental plan (LEP) under
the second option.
This practice note supersedes the sections
relating to classification and reclassification in
LEPs and council land, Best Practice Guideline
(Department of Urban Affairs and Planning 1997).

Procedure under the EP&A Act
Where classification or reclassification is proposed
through an LEP, council is advised to include the
proposal as early as possible in the draft LEP or
planning proposal. If the public land to be
classified or reclassified is not owned by council,
landowner’s consent is required prior to either
section 54 or section 56 of the EP&A Act (when
the Part 3 amendment to the EP&A Act applies).1
The proposal would then form part of the material
presented through either section 54 or section 56
of the EP&A Act (when the Part 3 amendment to
the EP&A Act applies).

1

In relation to the Part 3 amendment, council should also
check the changes to the EP&A Act and Regulation once these
commence.
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To assist councils, the steps in preparing material
either as a draft LEP or planning proposal are
summarised in Attachment 1. Column 1 of
Attachment 1 sets out the requirements in
accordance with the EP&A Act prior to the Part 3
amendment commencing. Column 2 of the
attachment sets out the requirements after the
Part 3 amendment commences. In relation to the
Part 3 amendment, council should also check the
savings and transitional arrangements under the
EP&A Act, once these commence.
Where land is proposed to be reserved for a
public purpose such as provision of public
services and facilities, section 117 Direction 6.2—
Reserving Land for Public Purposes applies. The
Direction also sets out requirements when a
reservation of public land for such purposes is no
longer required.
A summary of relevant matters that need to be
available at the time the planning proposal is first
forwarded are listed in Attachment 2 under
‘Exhibition’. Other matters for exhibition and later
stages are listed separately in that attachment.

Provisions in the Standard
Instrument
The following Standard Instrument provisions are
relevant to the classification and reclassification of
public land.

Clause 5.2—Classification and
reclassification of public land

Where there is no land to be classified or
reclassified through the LEP, the clause remains
with the schedule empty.

General requirements for exhibition
Public exhibition of the LEP occurs after
certification of the LEP (in accordance with section
66 of the EP&A Act). Public exhibition of a
planning proposal may occur in accordance with
section 57(2) (when the Part 3 amendment to the
EP&A Act commences). To assist the public in
understanding an exhibited draft LEP or planning
proposal to classify or reclassify land,
requirements are summarised in Attachment 2.
A copy of council’s response to these
requirements together with a copy of this practice
note is to be part of material displayed during
public exhibition of an LEP or planning proposal to
reclassify or classify public land.

Public hearing
A public hearing must be held when ‘community
land’ is proposed to be reclassified as ‘operational
land’.
To ensure council and the community have
sufficient time to consider relevant matters
associated with the proposed change, the public
hearing is held after the close of the exhibition
period under section 68 of the EP&A Act (section
29 of the LG Act) for an LEP and in accordance
with section 57(6) (when the Part 3 amendment to
the EP&A Act commences).

The purpose of this clause is to enable councils to
classify or reclassify public land identified in
Schedule 4 of the Standard Instrument. Only
public land to be classified or reclassified by
publication on the NSW legislation website of that
principal LEP is to be identified in the schedule.
Schedule 4 must not contain a reference to any
land already classified or reclassified.

Public hearing provisions are set out in the EP&A
Regulation (clause 14) and public notice of a
hearing must be sent or published at least 21 days
before the start of the public hearing.

Part 1 Schedule 4—change to ‘operational’
land, no interest changes
Land is identified in Part 1 of Schedule 4 where
the trusts, estates, interests, dedications,
conditions, restrictions or covenants over the land
are to remain after reclassification to ‘operational
land’, i.e. where no interests will change.

Further information

Part 2 Schedule 4—change to ‘operational’
land and an interest will change
Land is identified in Part 2 of Schedule 4 where the
land is to be classified or reclassified as ‘operational
land’ and some of the trusts, estates, interests,
dedications, conditions, restrictions, or covenants
over the land remain. The interests to remain are
identified in column 3 of this part of the schedule.
Part 3 Schedule 4—change to ‘community’ land
Land proposed to be classified or reclassified as
‘community land’ through the LEP is identified in
Part 3 of the schedule.

The independence of the person chairing the
public hearing and requirements relating to the
preparation and inspection of reports from the
hearing are specified in section 47G of the LG Act.

A copy of this practice note, Standard Instrument,
and other specific practice notes and planning
circulars on using the Standard Instrument, can be
accessed on the Department’s website
http://www.planning.nsw.gov.au/lep/index.asp
Authorised by:
Sam Haddad, Director-General
List of attachments:
1. Main steps (in sequence) for classifying and
reclassifying public land under the Environmental
Planning and Assessment Act 1979
2. General requirements for classification or
reclassification of land through local
environmental plans and planning proposals
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Attachment 1. Main steps (in sequence) for classifying and reclassifying
public land under the Environmental Planning and Assessment Act 1979
Requirements prior to commencement of the 2008 Part 3
amendment to the EP&A Act
Council notifies the Department of a decision to prepare a draft LEP
including a proposal to classify or reclassify public land (section 54
of the EP&A Act).

Requirements after commencement of the 2008 Part 3
amendment to the EP&A Act when it applies to a proposal

This notification is accompanied by an appropriate level of
information including for the following:
a justification for the proposal
reasons why council acquired an interest
details that would also accompany a plan at exhibition stage
(see Attachment 2)
any proposal to extinguish or retain other interests in the land
through the reclassification
a justification /explanation as to why such interests are being
extinguished
any rezoning associated with the classification/ reclassification
any preliminary comments by a relevant government agency,
including agency’s consent where land is vested or held by an
agency other than council
consideration of any relevant directions e.g. section 117
Direction 6.2—Reserving Land for Public Purposes, where
appropriate.
Consultation with relevant public agencies and other stakeholders
(section 62 of the EP&A Act).
After consultation, council submits a draft LEP to the Department
and, subject to the issue of a section 65 certificate, the draft LEP is
exhibited for a minimum of 28 days and the public invited to provide
written submissions to the exhibited LEP within the exhibition period.
Where a draft LEP includes reclassification of ‘community’ land to
‘operational’ land, council holds a public hearing into the proposal in
accordance with section 68 of the EP&A Act (section 29 of the Local
Government Act). *
Such a hearing follows the requirements of clause 14 of the EP&A
Regulation including that a notice of the details for the hearing must
be published in a local newspaper and sent to any person
requesting a hearing a minimum of 21 days prior to the hearing.

This proposal contains an appropriate level of information
including for the following:
a justification for the planning proposal
reasons why council acquired an interest
details that would also accompany a plan at exhibition
stage (see Attachment 2)
any proposal to extinguish or retain other interests in the
land through the reclassification
a justification /explanation as to why such interests are
being extinguished
any rezoning associated with the classification/
reclassification
any preliminary comments by a relevant government agency,
including an agency in which the land is vested or held
consideration of any relevant directions, e.g. section 117
Direction 6.2—Reserving Land for Public Purposes,
where appropriate.
See below.

Where it is considered appropriate, the draft LEP is submitted to the
Director-General together with details of all submissions and the
report of the public hearing, together with a statement of other
matters set out in section 68 of the EP&A Act.

A planning proposal is forwarded by council to the Minister
(new section 56 of the EP&A Act), including a proposal to
classify or reclassify public land.

Following review, at the gateway, if the planning proposal is to
proceed, requirements for the various stages of the proposal,
including consultation requirements, will be provided to council
(new section 56(1), 56(2) of the EP&A Act).
Where a planning proposal includes reclassification of
‘community’ land to ‘operational’ land, council holds a public
hearing into the proposal in accordance with new section 57(6)
of the EP&A Act. *
Such a hearing follows the requirements of clause 14 of the
EP&A Regulation including that a notice of the details for the
hearing must be published in a local newspaper and sent to
any person requesting a hearing a minimum of 21 days prior to
the hearing.
Consultation for a planning proposal under new section 57 of
the EP&A Act is completed when council has considered any
submissions made concerning the proposed instrument and
the report of any public hearing.
Where the planning proposal is to proceed, the Director-General
makes arrangements for the drafting of the LEP to give effect
to the final proposal (new section 59 of the EP&A Act).

The Director-General furnishes a report to the Minister if the
Director-General is satisfied that the draft LEP has been prepared in
accordance with any applicable standard instrument under section
33A (section 69 of the EP&A Act).
The Minister determines whether to make the LEP under section 70
of the EP&A Act. **

The Minister (or Minister’s delegate) determines whether to
make the LEP under new section 59 of the EP&A Act. **

Notes:
* Where a proposal includes a classification of ‘operational’ land to ‘community’ land, a public hearing is not generally required.
** Where a reclassification proposes to extinguish other interests in the land, the approval of the Governor is required in
accordance with section 30 of the LG Act.

3/4

Department of Planning I practice note PN 09–003

Attachment

Attachment 2. General requirements for classification or reclassification of
land through local environmental plans and planning proposals
Exhibition
When exhibiting a planning proposal or draft LEP
to classify or reclassify public land, council must
provide a written statement including the following:



















the reasons why the draft LEP or planning
proposal is being prepared including the
planning merits of the proposal, e.g. the
findings of a centres’ strategy, council’s
intention to dispose of the land, provision of
open space in a town centre
the current and proposed classification of the
land
the reasons for the reclassification including
how this relates to council’s strategic
framework, council’s proposed future use of
the land, proposed zones, site specific
requirements, e.g. heritage controls,
anticipated physical or operational changes
resulting from the reclassification
council’s ownership of the land, if this applies
the nature of council’s interest in the land, e.g.
council has a 50 year lease over the site
how and when the interest was first acquired,
e.g. the land was purchased in 20XX through
section 94
the reasons council acquired an interest in the
land, e.g. for the extension of an existing park;
council was given responsibility for the land by
a State agency
any agreements over the land together with
their duration, terms, controls, agreement to
dispose of the land, e.g. whether any aspect
of the draft LEP or planning proposal formed
part of the agreement to dispose of the land
and any terms of any such agreement
an indication, as a minimum, of the magnitude
of any financial gain or loss from the
reclassification and of the type(s) of benefit
that could arise e.g. council could indicate the
magnitude of value added to the land based
on comparable sites such as the land is
currently valued at $1500 per square metre,
nearby land zoned for business development
is valued at between $2000 and $5000 per
square metre
the asset management objectives being
pursued, the manner in which they will be
achieved and the type of benefits the council
wants, i.e. without necessarily providing
details of any possible financial arrangements,
how the council may or will benefit financially
whether there has been an agreement for the
sale or lease of the land; the basic details of
any such agreement and, if relevant, when
council intends to realise its asset, either




immediately after rezoning/reclassification or
at a later time
Relevant matters required in plan making
under the EP&A Act
A copy of this practice note must be included
in the exhibition material to assist the
community in identifying information
requirements. Council staff may wish to
identify the column in Attachment 1 that applies.

Post-exhibition
Once a decision has been made regarding
whether the draft LEP or planning proposal
proceeds, everyone who made a written
submission must be notified in writing of the
decision.
Written notification must occur within 14 days of
the decision and needs to clearly identify the
reasons for council’s decision. An explanation
must be included of how issues raised in
submissions were addressed including the
reasons for council’s decision.
The final report after exhibition to either the
Director-General or the Minister should include:





a brief summary of council’s interest in the land
issues raised in any relevant submissions
the dates of the exhibition and the hearing
an explanation of how issues raised were
addressed or resolved.

Additional matters to be addressed
when the Governor’s approval is
required
The Governor’s approval is required for the
extinguishment of public reserve status and other
interests in land which a council proposes to
reclassify from ‘community’ to ‘operational’ status
under the LG Act.
Council must provide sufficient information in
accordance with this practice note to inform the
Minister of any public reserve and/or other third party
property interests (e.g. trust, covenant, easement)
that are proposed to be extinguished upon the
making of such a draft LEP or planning proposal.
Important note
This note does not constitute legal advice. Users are advised
to seek professional advice and refer to the relevant legislation,
as necessary, before taking action in relation to any matters
covered by this note.
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