
MINUTES of the duly convened Ordinary Meeting of The Hills Shire Council held in the 
Council Chambers on 22 June 2021 
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The Mayor advised in accordance with the Code of Meeting Practice that this meeting 
is being recorded. 

ITEM-1 CONFIRMATION OF MINUTES 

A MOTION WAS MOVED BY COUNCILLOR JACKSON AND SECONDED BY 
COUNCILLOR RUSSO THAT the Minutes of the Ordinary Meeting of Council held on 8 June 
2021 be confirmed. 

THE MOTION WAS PUT AND CARRIED. 

303 RESOLUTION 

The Minutes of the Ordinary Meeting of Council held on 8 June 2021 be confirmed. 

APOLOGIES 

A MOTION WAS MOVED BY COUNCILLOR RUSSO AND SECONDED BY COUNCILLOR 
UNO THAT the apologies from Councillors Hay OAM and Jethi be accepted and leave of 
absence granted. 

THE MOTION WAS PUT AND CARRIED. 

304 RESOLUTION 

The apologies from Councillors Hay OAM and Jethi be accepted and leave of absence 
granted. 

COMMUNITY FORUM 

There were no addresses to Council during Community Forum. 

ITEM-2 VPA OFFER - PLANNING PROPOSAL AT 25-31 
BROOKHOLLOW AVENUE, NORWEST 6/2019/PLP   

 A MOTION WAS MOVED BY COUNCILLOR JACKSON AND SECONDED BY 
COUNCILLOR UNO THAT the Recommendation contained in the report be adopted. 

THE MOTION WAS PUT AND CARRIED UNANIMOUSLY. 

305 RESOLUTION 

1. Council accept (in-principle) Landcom’s revised VPA offer (June 2021) (Attachment 3).

2. The draft VPA (Attachment 3) be subject to legal review (at the cost of the Proponent)
and be exhibited concurrently with the associated Planning Proposal (6/2019/PLP) and
draft DCP (Part D Section 23) as considered by Council on 23 July 2019.

ATTACHMENT F
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Council Chambers on 22 June 2021 
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Being a planning matter, the Mayor called for a division to record the votes on this matter 
 
VOTING FOR THE MOTION 
Mayor Dr M R Byrne  
Clr Dr P J Gangemi 
Clr B L Collins OAM 
Clr E M Russo 
Clr S P Uno 
Clr F P De Masi 
Clr R M Tracey 
Clr J Jackson 
Clr A N Haselden 
Clr M G Thomas 
 
VOTING AGAINST THE MOTION 
None 
 
MEETING ABSENT  
Clr A J Hay OAM 
Clr R Jethi  
 
 
7.54pm Councillor Tracey having previously declared a non-pecuniary, less significant 

conflict of interest remained in the room.  
 

 

ITEM-3 POST EXHIBITION - CIRCA PRECINCT PLANNING 
PROPOSAL, DRAFT DEVELOPMENT CONTROL PLAN 
AMENDMENTS AND DRAFT VOLUNTARY PLANNING 
AGREEMENT (19/2015/PLP)   

 

 
A MOTION WAS MOVED BY COUNCILLOR THOMAS AND SECONDED BY 
COUNCILLOR JACKSON THAT the matter be deferred. 
 
THE MOTION WAS PUT AND CARRIED UNANIMOUSLY. 
 

306 RESOLUTION 

The matter be deferred.  
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ITEM-2 VPA OFFER - PLANNING PROPOSAL AT 25-31 
BROOKHOLLOW AVENUE, NORWEST 62019PLP  

 

THEME: Delivering & Maintaining Infrastructure 

OUTCOME: 8 Infrastructure meets the needs of our growing Shire. 

STRATEGY: 
8.1 Provide new and refurbished infrastructure in a timely 
manner that meets the needs of our growing Shire. 

MEETING DATE: 22 JUNE 2021 

COUNCIL MEETING 

GROUP: SHIRE STRATEGY, TRANSFORMATION AND SOLUTIONS 

AUTHOR: 
SENIOR TOWN PLANNER 

ISHARA WARAKAGODA 

RESPONSIBLE OFFICER: 
MANAGER – FORWARD PLANNING 

NICHOLAS CARLTON 

 

EXECUTIVE SUMMARY 

This report recommends that Council accept (in-principle) Landcom’s revised VPA offer with 
respect to future development of land at 25-31 Brookhollow Avenue, Norwest (Norwest 
Station Site), which proposes an overall contribution towards local infrastructure equivalent 
to 3% of the cost of future development on the land.  
 
The VPA offer has been submitted in support of the planning proposal for the site, which 
seeks to facilitate a high density commercial, retail and hotel development comprising three 
main buildings with heights of up to 25 storeys, 23 storeys and 11 storeys, adjoining Norwest 
Station. Council considered a report on the planning proposal on 23 July 2019 and resolved 
to forward the proposal for a Gateway Determination and commence discussions with the 
proponent to establish a mechanism to address the increased demand for local 
infrastructure generated by future development. 
 
An initial VPA offer was considered by the Council on 10 November 2020. Council resolved 
to accept the offer, with a deemed value of 4.6% of the cost of future development, subject 
to amendments to reflect a minimum monetary contribution of 2% as well as other ‘local’ site 
specific site works to the value of a further 2.6%. In response, the Proponent advised that it 
was unable to meet the criteria within Council’s resolution and submitted a revised offer in 
April 2021. While Landcom submitted the value of this revised offer was 3.29%, Council 
officers deemed the revised offer to have a true public benefit contribution value of 2.5% of 
the development cost.  
 
Following further discussions and negotiations between Landcom and Council officers 
throughout May 2021, Landcom submitted a further revised offer on 8 June 2021, which is 
the subject of this report. The contribution value of the current revised offer (June 2021) is 
3% of the future cost of development, comprising the following: 
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1. Monetary contribution levied at 2.5% of the development cost (approximately $5 million); 
and 
 

2. Local infrastructure works with a value of $1.2 million (equating to approximately 0.5% of 
the development cost). The proposed works comprise embellishment of a 1,000m2 public 
plaza adjoining the station and traffic works along Brookhollow Avenue involving the 
relocation of the existing pedestrian crossing and verge to align with the plaza and 
removal of the existing island verge and replacement with new kerb and pavement.  

 

While Council’s November 2020 resolution sought to progress with an agreement for 
contributions valued at 4.6%, Landcom has been unable to meet the parameters established 
by Council. It is noted that since this time, Council has considered a number of other VPAs 
and contribution plan matters, which has resulted in a more comprehensive body of 
comparable examples. In advance of the completion of detailed precinct planning and 
infrastructure analysis for Norwest Strategic Centre, these comparable VPA examples have 
resulted in reasonable returns of 3% contribution value with respect to other commercial 
development.    
 
It is considered that a similar contribution value in association with development on the 
Norwest Station Site is fair, reasonable and justifiable. Accordingly, it is recommended that 
Council accept, in-principle, Landcom’s revised VPA offer (June 2021) and that the draft 
VPA be subject to legal review (at the cost of the Proponent) and be public exhibited 
concurrently with the associated Planning Proposal (6/2019/PLP) and draft DCP (Part D 
Section 23), as considered by Council on 23 July 2019.  
 

APPLICANT - Landcom  

 

OWNERS - Sydney Metro  

 

POLITICAL DONATIONS - Nil disclosed  

 
HISTORY 
14/12/2018 Landcom lodged Planning Proposal (6/2019/PLP) which seeks to amend The 

Hills LEP to facilitate a high density commercial, retail and hotel development 
at 25-31 Brookhollow Avenue, Norwest. 
 

23/07/2019 Council considered the planning proposal and draft DCP amendments relating 
to land and resolved as follows: 
 
1. The planning proposal for land at 25-31 Brookhollow Avenue, Norwest (Lot 

71 DP 1252765) (6/2019/PLP) be forwarded to the Department of 
Planning, Industry and Environment for a Gateway Determination to 
amend The Hills Local Environmental Plan 2012 as follows: 
 
a) Amend the Floor Space Ratio Map from 1:1 to part 4.1:1 and part 

6.5:1; 
b) Amend the Height of Buildings Map from RL 116 metres (approx. 8 

storeys) to part RL 135.65 metres (11 storeys) and part RL 184.25 
metres (25 storeys); 

c) Amend the Lot Size Map from 8,000m2 to 3,500m2; and 
d) Amend Schedule 1 and the associated Additional Permitted Uses Map 

to permit ‘neighbourhood supermarkets’ (up to 1,000m2) as an 
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additional permitted use on the site. 
 

2. Draft The Hills DCP 2012 (Part D Section 23 – Norwest Station Site) 
(Attachment 4), be exhibited concurrently with the Planning Proposal. 
 

3. Council undertake discussions with the Proponent to establish a 
mechanism to address the increased demand for local infrastructure 
generated by future development. 

 
4. Following these discussions, and prior to any public exhibition of the 

planning proposal, a further report on any proposed mechanism be 
reported to Council for consideration. 

 
20/02/2020 The Department of Planning, Industry and Environment issued a Gateway 

Determination authorising public exhibition of the planning proposal subject to 
a number of conditions. 
 

28/07/2020 Landcom submitted the initial VPA offer to Council. 
 

10/11/2020 Council considered the initial VPA offer and resolved as follows: 
 
1. Council agree to the draft Voluntary Planning Agreement (attachment 1) 

subject to the following amendments being agreed by the applicant. 
 
a. That the offer of 4.6% of future development costs is accepted. 
b. A contribution of 2% of the development cost being the minimum 

monetary contribution in cash. 
c. The incorporation and acknowledgement of other “local” site specific 

site works to the value of a minimum 2.6% such as public domain 
improvements, traffic management facilities and other works that would 
enable the development to function. 
 

2. Once the agreement with the applicant is made and the VPA is amended, 
the VPA be the subject to legal review and then publically exhibited 
incorporating any further amendments required as a result of the legal 
review. 
 

2/02/2021 Deputy Secretary of DPIE wrote to Council encouraging further negotiation 
with Landcom and Sydney Metro to reach an agreement on an appropriate 
rate of contributions in association with the planning proposal. The letter notes 
the strategic importance of this site, its potential to deliver jobs, activation of 
the station precinct and new public domain. 
 

01/04/2021 Landcom submitted a revised VPA offer in response to the Council resolution 
of 10 November 2020. 
 

01/06/2021 
 

Landcom’s revised VPA offer (April 2021) presented at the Councillor 
Workshop 

08/06/2021 Landcom submitted a further revised VPA offer (June 2021). 
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REPORT 

The purpose of this report is to consider a revised draft Voluntary Planning Agreement (VPA) 
offer received from Landcom (the Proponent) in association with the planning proposal for 
25-31 Brookhollow Avenue, Norwest (adjoining Norwest Station). 
 
1. PLANNING PROPOSAL  

The planning proposal for the site was lodged with Council in December 2018 and seeks to 
facilitate a high density commercial, retail and hotel development comprising three main 
buildings with heights up to 25 storeys, 23 storeys and 11 storeys. The proposal would 
facilitate significant uplift in a commercial-only development outcome on regionally significant 
employment land, consistent with the applicable strategic planning framework. 
 
In comparison to the current planning framework (which would permit approximately 
17,000m2 of commercial floor space on the site), the planning proposal would permit up to 
52,000m2 of commercial floor space. The site and indicative development concept are 
shown in Figures 1 and 2 below. 
 

 
Figure 1 

Aerial view of the site and surrounding locality 
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Figure 2 

Photomontage of revised concept submitted by proponent 

Council considered a report on the planning proposal on 23 July 2019 and resolved to 
forward the proposal for a Gateway Determination and commence discussions with the 
Proponent to establish a mechanism to address the increased demand for local 
infrastructure generated by future development. A Gateway Determination was issued by the 
Department of Planning, Industry and Environment in March 2020, which enabled the 
proposal to progress to public exhibition. Public exhibition has not yet commenced as 
Council has been awaiting the submission of additional information from the Proponent 
which resolves matters relating to local infrastructure contributions in accordance with 
Council’s resolution.  
 
The Planning Delivery Unit (PDU) has recently identified the subject proposal as a ‘cohort’ 
planning proposal, with a requirement that the proposal be finalised by 31 December 2021. 
To achieve this, DPIE has identified the requirement for Council to comply with the following 
target dates for the remainder of the process (refer Figure 3 below).  
 

 
Figure 3 

Planning Proposal Timeline and Milestone Dates imposed by DPIE 
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2. FIRST VPA OFFER - JULY 2020 

 

Landcom submitted an initial VPA offer in July 2020 which proposed contributions 
comprising: 
 

1. Monetary contribution calculated as 2% of the cost of future development (with an 
estimated value of $4 million); and 

2. Works-in-Kind recognition for infrastructure already completed by the landowner 
(Sydney Metro) as part of the delivery of the Sydney Metro Northwest (being 
recognition for a value of $5.2 million associated with the Pedestrian underpass 
under Norwest Boulevard). 

 
The contribution value of the offer equated to approximately $9.2 million (4.6% of the future 
cost of development on the site). 
 
At its meeting of 10 November 2020, Council considered the Previous VPA offer, and 
resolved to support the offer subject to amendments being agreed by the Proponent. 
Council’s resolution is included below:  
 

1. Council agree to the draft Voluntary Planning Agreement (attachment 1) subject to 
the following amendments being agreed by the applicant. 
 

a. That the offer of 4.6% of future development costs is accepted. 
b. A contribution of 2% of the development cost being the minimum monetary 

contribution in cash. 
c. The incorporation and acknowledgement of other “local” site specific site 

works to the value of a minimum 2.6% such as public domain improvements, 
traffic management facilities and other works that would enable the 
development to function. 
 

2. Once the agreement with the applicant is made and the VPA is amended, the VPA 
be the subject to legal review and then publically exhibited incorporating any 
further amendments required as a result of the legal review. 
 

A copy of the 10 November 2020 Council Report and Minute is included as Attachment 1.  
 
On 2 February 2021, the Deputy Secretary of DPIE wrote to Council encouraging further 
negotiation with Landcom and Sydney Metro to reach agreement on an appropriate rate of 
contributions in association with the planning proposal. The letter notes the strategic 
importance of this site, its potential to deliver jobs, activation of the station precinct and new 
public domain. A copy of this letter is included as Attachment 2.  
 
The letter further notes that the works delivered by Sydney Metro (particularly the pedestrian 
underpass) provide improved access across Norwest Precinct, improved public domain 
outcomes and are over and above what would be required of a typical developer to support 
development. The Department has reiterated that it is committed to reducing the timeframes 
for planning proposals, particularly where they are aligned to a strong strategic planning 
framework.  
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3. SECOND VPA OFFER - APRIL 2021 
 
Landcom submitted a revised VPA offer in April 2021. Landcom submitted that the offer had 
a total contribution value equivalent to $6.5 million, or 3.29% of the total development cost 
comprising: 
 

1. Monetary contribution of 2% of the development cost; and 

2. Site works valued by Landcom at $2.5 million (equating to approximately 1.29% of 
the development cost). The proposed works comprise a 1,000m2 public plaza (land, 
embellishment, easement and ongoing maintenance) and traffic works along 
Brookhollow Avenue including relocation of a pedestrian crossing, removal of an 
existing island verge, construction of heavy vehicle driveways and footpath upgrades. 

 
Further details of the proposed site works are provided in the table below.  
  

VPA Item Value  

(Landcom Estimate) 

Construction and embellishment of 1,000m
2
 public plaza  

(landscaping, furniture, lighting, public art, wayfinding and footpaths) 
$924,000 

Public access easement to be registered over public plaza  $1,020,000 (land value) 

Ongoing maintenance of the public plaza for a period of 15 years* 
(security, cleaning and maintenance) 

$270,000 

Traffic and pedestrian upgrades along Brookhollow Avenue including:  

 relocation of existing pedestrian crossing and verge to align with the 
plaza;  

 removal of existing island verge and replacement with new kerb 
and pavement;  

 construction of two heavy vehicle driveways; and  

 upgrade of current concrete footpath (located in front of 25 
Brookhollow Avenue) to public domain grade.  

$325,950 

TOTAL $2,539,950 
(1.29% of dev. cost) 

Table 1 

Proposed works and associated value (as stated by Landcom) – Second VPA offer (April 2021) 
* The land is not being dedicated to Council  

 
While Landcom had submitted that the proposed site works had a public benefit value of 
$2.5 million (1.29% of the development cost), Council officers provided feedback to 
Landcom that a number of the items identified were not considered by Council to have a true 
public benefit, being standard requirements for a development of this nature and outcomes 
that would already be expected and secured through the relevant conditions of development 
consent. In particular, it was noted that: 
 

Standard plaza construction is considered necessary for the development to function 
and is therefore not considered to have a wider public benefit. However, urban 
plazas paved with well finished, robust materials promote use and enjoyment of the 
area. Thus, higher quality embellishment of the plaza, as proposed by Landcom, 
would create a more inviting and activated space for use by the public in comparison 
to the basic paving that would ordinarily occur on private land. As such, this higher 
level of embellishment could reasonably be attributed a public benefit value.  
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Recognition of a land value associated with the plaza is not considered appropriate 
given that this land is integral to achieving the proposed development outcomes such 
as building separation, site permeability, active frontages and setbacks and given the 
GFA associated with this land will still be achievable within the development on other 
parts of the site; 

The maintenance and upkeep of private land is a standard expectation of all 
landowners and is not a recognizable public benefit in terms of contributions 
planning; and 

The traffic works to Brookhollow Avenue were generally considered to be public 
benefits, with the exception of proposed driveways into the site and footpath 
construction along the site frontages, which are standard requirements of all 
development.  

 
Based on this, Council officers considered the value of works offered under the revised VPA 
(April 2021) to be approximately $1.2 million, resulting in a true contribution value of 2.5% of 
the cost of development, comprising 2% monetary contribution plus 0.5% in local 
infrastructure works, being the plaza (embellishment only) and selected local traffic works to 
Brookhollow Avenue. 
 
This second VPA offer (April 2021) was the subject of a presentation to Councillors at the 
Councillor Workshop on 1 June 2021. It is noted that since this time, Landcom has 
considered the feedback provided by Council officers throughout May 2021 and has 
submitted a further revised VPA offer (detailed below). 
 
4. THIRD (CURRENT) VPA OFFER - JUNE 2021 
 
Landcom submitted a further revised VPA offer on 8 June 2021, proposing a contribution 
value of 3% of the development cost, comprising the following: 
 

1. Monetary contribution levied at 2.5% of the development cost; and 

2. Local infrastructure works with a value of $1.2 million (equating to approximately 
0.5% of the development cost). The proposed works comprise high-standard 
embellishment of the 1,000m2 public plaza adjoining the station (including hard and 
soft landscaping, furniture, lighting, public art and way finding signage) as well as 
traffic works along Brookhollow Avenue involving the relocation of the existing 
pedestrian crossing and verge to align with the plaza and removal of the existing 
island verge and replacement with new kerb and pavement.  

 
This third VPA offer is the current VPA offer presented for Council’s consideration.  
In comparison to the second VPA offer (April 2021) which was presented to Councillors at 
the Workshop on 1 June 2021, the current VPA offer removes a number of the previously 
proposed site works (which were not considered to have a true public benefit value) and in 
turn, increases the value of the monetary contribution under the VPA from 2% to 2.5%, in 
order to result in an overall contribution value of 3% of the cost of development.  
 
As discussed in Section 3 above, it is considered that all works items now identified within 
the revised VPA offer (June 2021) do have a legitimate public benefit value, being the 
embellishment of a high-standard urban plaza and the completion of traffic works on 
Brookhollow Avenue. The value of each works item within the current offer is detailed in the 
table below. 
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VPA Item Value 

Embellishment of a 1,000m
2
 urban plaza with public access 

(landscaping, furniture, lighting, public art, wayfinding and footpaths) 
$924,000 

Traffic and pedestrian upgrades along Brookhollow Avenue including:  

 relocation of existing pedestrian crossing and verge to align with 
the plaza;  

 removal of existing island verge and replacement with new kerb 
and pavement;  

$277,950 

TOTAL $1,201,950 
(0.5% of dev. cost) 

Table 2 

Proposed works and associated value (as stated by Landcom) 

 
5. COMPARISON WITH OTHER VPAS AND CONTRIBUTIONS PLANS 
 
The table below provides details of other VPAs recently supported by Council relating to 
commercial planning proposals: 
 

VPA  Contribution Rate 
Regional 

Contribution 

Total 

Contribution (as 

% of Devt. Cost) 

8 Solent Circuit VPA 

3% of development cost (2% 
monetary contribution + 1% for 
traffic works to be completed by the 
Developer). 

0% 3% 

Circa Commercial 

Precinct VPA*  

2.7% (2.1% monetary contribution + 
0.6% for dedication of land for a 
new local park) 

0.5% 3.2% 

2-4 Burbank Place* 3% (3% monetary contribution)
1
 TBC

2 
≥3% 

25-31 Brookhollow 

Avenue, Norwest 

(Subject offer) 

3% of development cost (comprising 
a 2.5% monetary contribution as 
well as recognition of a further value 
of 0.5% for public plaza 
embellishment and local traffic 
works to Brookhollow Avenue) 

0% 3% 

1
 Accepted in principal for public exhibition 

 
2
 Public consultation not yet completed. Should the proposal proceed to this stage, the State 

Government may also require contributions from the developer towards regional infrastructure 
upgrades, in additional to the local contributions secured through a VPA with Council. 

Table 3 

Comparison of VPAs for commercial-only development 
 

The table below provides a comparison of contribution rates that are applicable to non-
residential development elsewhere in the Shire under the relevant Contribution Plans. The 
table also calculates the monetary contribution that would be payable if the subject 
development was levied under these Plans. 
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Contribution Plan Contribution Rate 
Equivalent % 
Contribution as Value of 
Cost of Works 

The Hills S7.12  
(applies to the site) 

1% of total cost of works  1% 

CP11 Annangrove Road Employment 
Area 

$91.76/m
2
 Approx. 3% - 3.5% 

CP15 Box Hill Precinct  
(Non Residential) 

$111.32/m
2
  Approx. 3.2% - 3.7% 

CP19 Showground Precinct (Non 
Residential) 

$126.67/m
2
  Approx. 3.4% - 3.9% 

Table 4 

Existing and Forthcoming Contribution Rates for Commercial Development 

 
As per its resolution of 10 November 2020, Council established the position that a 
contribution value of 4.6% would be acceptable. However, since this time, Council has 
further considered a number of other VPAs and contributions plans with respect to 
commercial development within Norwest. These give a preliminary indication that a minimum 
3% local infrastructure contribution value would be required from commercial development in 
order to fund and provide the necessary local infrastructure to support growth. 
 
While the revised VPA offer (with a public benefit value of 3%) falls short of the 4.6% value 
established within Council’s resolution dated 10 November 2020, it does align with more 
recent comparable examples of infrastructure contributions associated with commercial 
development, as detailed above. Given this, the current revised VPA offer (June 2021) with a 
contribution value of 3% of development cost is considered to be fair, reasonable and 
justifiable. 
 

IMPACTS 

Financial 
If a VPA is not executed for this site and in the absence of a new contributions plan to levy 
development uplift within the broader Norwest Strategic Centre at a higher rate, future 
development on this site would be levied under the Shire Wide Section 7.12 Contributions 
Plan at a rate of 1%. Under this plan, the development would be subject to a levy of around 
$2 million. 
 
The revised VPA offer would secure a monetary contribution of around $5 million, which 
could be allocated towards future infrastructure works and upgrades within the Norwest 
locality in the future. These funds would be pooled with other contributions to be received by 
Council in the future (through the combination of site-specific VPAs within the Norwest 
Precinct and a future contributions plan for the precinct following the completion of detailed 
precinct planning). A further value of $1.2 million would be provided in the form of local 
infrastructure works comprising embellishment of the plaza and traffic works along 
Brookhollow Avenue. 

 
Strategic Plan - Hills Future 
The revised VPA (June 2021) is considered to represent a fair and reasonable contribution 
towards future infrastructure provision within Norwest, proportionate to the demand for new 
and upgraded local infrastructure likely to result from the planning proposal. 
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RECOMMENDATION 

1. Council accept (in-principle) Landcom’s revised VPA offer (June 2021) (Attachment 3). 
 
2. The draft VPA (Attachment 3) be subject to legal review (at the cost of the Proponent) 

and be exhibited concurrently with the associated Planning Proposal (6/2019/PLP) and 
draft DCP (Part D Section 23) as considered by Council on 23 July 2019.  

 

ATTACHMENTS 

1. Council Report and Resolution - Previous VPA Offer (November 2020) (30 pages)  
2. Letter from the Deputy Secretary of DPIE (2 February 2021) (2 pages) 
3. Landcom Revised VPA Offer and Draft VPA (June 2021) (22 pages) 
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MINUTES of the duly convened Ordinary Meeting of The Hills Shire Council held in the 
Council Chambers on 10 November 2020 
 
 

This is Page 5 of the Minutes of the Ordinary Meeting of The Hills Shire Council held 
on 10 November 2020    

THE MOTION WAS PUT AND CARRIED. 

634 RESOLUTION 

1. This Mayoral Minute be received.  
 

2. One minute’s silence be observed. 
 

A minute’s silence was observed. 

COMMUNITY FORUM 

There were no addresses to Council during Community Forum. 
 
ITEM-2 VPA OFFER ASSOCIATED WITH A PLANNING 

PROPOSAL FOR 25-31 BROOKHOLLOW AVENUE, 
NORWEST (6/2019/PLP)   

 
A MOTION WAS MOVED BY COUNCILLOR THOMAS AND SECONDED BY 
COUNCILLOR DR GANGEMI THAT  
 
1. Council agree to the draft Voluntary Planning Agreement (attachment 1) subject to 

the following amendments being agreed by the applicant. 
 
a. That the offer of 4.6% of future development costs is accepted. 

 
b. A contribution of 2% of the development cost being the minimum monetary 

contribution in cash. 
 

c. The incorporation and acknowledgement of other “local” site specific site 
works to the value of a minimum 2.6% such as public domain improvements, 
traffic management facilities and other works that would enable the 
development to function. 

 
2. Once the agreement with the applicant is made and the VPA is amended, the VPA 

be the subject to legal review and then publically exhibited incorporating any further 
amendments required as a result of the legal review.  

 
THE MOTION WAS PUT AND CARRIED UNANIMOUSLY. 

635 RESOLUTION 

1. Council agree to the draft Voluntary Planning Agreement (attachment 1) subject to 
the following amendments being agreed by the applicant. 
 
a. That the offer of 4.6% of future development costs is accepted. 

 
b. A contribution of 2% of the development cost being the minimum monetary 

contribution in cash. 
 

c. The incorporation and acknowledgement of other “local” site specific site 
works to the value of a minimum 2.6% such as public domain improvements, 

ATTACHMENT 1
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MINUTES of the duly convened Ordinary Meeting of The Hills Shire Council held in the 
Council Chambers on 10 November 2020 
 
 

This is Page 6 of the Minutes of the Ordinary Meeting of The Hills Shire Council held 
on 10 November 2020    

traffic management facilities and other works that would enable the 
development to function. 

 
2. Once the agreement with the applicant is made and the VPA is amended, the VPA 

be the subject to legal review and then publically exhibited incorporating any further 
amendments required as a result of the legal review.  

 
Being a planning matter, the Mayor called for a division to record the votes on this matter 
 
VOTING FOR THE MOTION 
Mayor Dr M R Byrne  
Clr R Jethi  
Clr Dr P J Gangemi 
Clr B L Collins OAM 
Clr J Jackson 
Clr M G Thomas 
Clr E M Russo  
Clr F P De Masi 
Clr R M Tracey 
Clr A J Hay OAM 
Clr S P Uno 
 
VOTING AGAINST THE MOTION 
None 
 
MEETING ABSENT  
Clr R A Preston MP 
Clr A N Haselden 

CALL OF THE AGENDA 
 
A MOTION WAS MOVED BY COUNCILLOR DE MASI AND SECONDED BY 
COUNCILLOR COLLINS OAM THAT items 5, 6, 7, 8, 9, 10, 11, 12 and 13 be moved by 
exception and the recommendations contained therein be adopted.  
 
THE MOTION WAS PUT AND CARRIED. 

636 RESOLUTION 

Items 5, 6, 7, 8, 9, 10, 11, 12 and 13 be moved by exception and the recommendations 
contained therein be adopted. 
 
ITEM-5 LTC RECOMMENDATIONS OCTOBER 2020 - AIKEN 

ROAD AND SALINA AVENUE, WEST PENNANT HILLS - 
PROPOSED ROUNDABOUT   

637 RESOLUTION 

Council approve the design of the single lane circulating roundabout at the intersection of 
Aiken Road and Salina Avenue, West Pennant Hills in accordance with Attachments 1, 2 
and 3 to the report. 
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1.  The planning proposal for land at 25-31 Brookhollow Avenue, 
Norwest (Lot 71 DP 1252765) (6/2019/PLP) be forwarded to the 
Department of Planning, Industry and Environment for a Gateway 
Determination to amend The Hills Local Environmental Plan 2012 
as follows: 

a)  Amend the Floor Space Ratio Map from 1:1 to part 4.1:1 and 
part 6.5:1; 

b)  Amend the Height of Buildings Map from RL 116 metres 
(approx. 8 storeys) to part RL 135.65 metres (11 storeys) and 
part RL 184.25 metres (25 storeys); 

c)  Amend the Lot Size Map from 8,000m2 to 3,500m2; and 
d)  Amend Schedule 1 and the associated Additional Permitted 

Uses Map to permit ‘neighbourhood supermarkets’ (up to 
1,000m2) as an additional permitted use on the site. 

2.  Draft The Hills DCP 2012 (Part D Section 23 – Norwest Station 
Site) (Attachment 4), be exhibited concurrently with the Planning 
Proposal. 

3.  Council undertake discussions with the Proponent to establish a 
mechanism to address the increased demand for local 
infrastructure generated by future development. 

4.  Following these discussions, and prior to any public exhibition of 
the planning proposal, a further report on any proposed 
mechanism be reported to Council for consideration. 
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PLANNING AGREEMENT 
25-31 Brookhollow Avenue, Norwest   
THE HILLS SHIRE COUNCIL 

SYDNEY METRO  

The Hills Shire Council     [INSERT DATE] 
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3 Columbia Court, Baulkham Hills NSW 2153 
PO Box 7064, Baulkham Hills BC 2153 Phone (02) 9843 0555 

PAGE 35



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 3

PAGE 36



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 4

PAGE 37



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 5

Environmental Planning and Assessment 
Act 1979

PAGE 38



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 6

Roads Act 1993 Local 
Government Act 1993 

a

b

x

y

PAGE 39



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 7

PAGE 40



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 8

PAGE 41



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 9

PAGE 42



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 10

PAGE 43



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 11

PAGE 44



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 12

PAGE 45



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 13

PAGE 46



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 14

PAGE 47



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 15

Environmental Planning and Assessment Act 1979

PAGE 48



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 16

A New Tax 
System (Goods and Services Tax) Act 1999 

Environmental Planning and Assessment Regulation 2000 

PAGE 49



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 17

PAGE 50



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 18

PAGE 51



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 19

PAGE 52



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

Page 20

PAGE 53



 

ORDINARY MEETING OF COUNCIL   22 JUNE, 2021 
 

 

 

 

4 Parramatta Square, 12 Darcy Street, Parramatta NSW 2150 | Locked Bag 5022 Parramatta NSW 2124 | planning.nsw.gov.au 
 

IRF20/5816 
 
 
 

Mr Michael Edgar  
General Manager 
The Hills Shire Council 
PO Box 7064 
NORWEST NSW 2153 
 
 
Via email: medgar@thehills.nsw.gov.au  
 
 
Dear Mr Edgar 
 
Planning proposal PP_2019_THILL_004_00  
 
I am writing in regard to the planning proposal for the land at 25-31 Brookhollow Avenue, 
Norwest. The planning proposal will enable the delivery of 2,255 jobs adjacent to the 
Norwest Sydney Metro Station, and the intensification of this site for employment and 
ancillary uses and public space is generally   consistent with the strategic planning 
framework.  
 
At its Ordinary Meeting of 10 November 2020 Council considered a report on the Voluntary 
Planning Offer associated with the Planning Proposal at 25-31 Brookhollow Avenue, Norwest 
(6/2019/PLP) and resolved as follows:  
 

1. Council agree to the draft Voluntary Planning Agreement (attachment 1) subject to 
the following amendments being agreed by the applicant.  

 
a. That the offer of 4.6% of future development costs is accepted.  
b. A contribution of 2% of the development cost being the minimum monetary 

contribution in cash.  
c. The incorporation and acknowledgement of other “local” site specific site works to 

the value of a minimum 2.6% such as public domain improvements, traffic 
management facilities and other works that would enable the development to 
function.  

 
I understand the other from Landcom and Sydney Metro, which was generally supported by 
Council officers, was for a monetary contribution of 2% CIV with additional in-kind works in 
the form of significant public domain works already undertaken by Sydney Metro as part of 
the station development.  Sydney Metro requested that a 10% apportionment ($4M or 2.6% 
of CIV) of these works be considered as works in kind for the remainder of the 4.6% CIV 
contribution. 
 
The Department understands the works in kind delivered by Landcom and Sydney Metro 
provide improved access across the Norwest Precinct as well as improved public domain 
outcomes. These works are over and above what a typical developer would provide to 
support development.  
 

ATTACHMENT 2
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The discussion at the Council meeting, and subsequent resolution creates a significant risk 
that existing works will not be considered as works-in-kind and an additional monetary 
contribution of 2.6% CIV will be required. 
 
Landcom have suggested that a 2% CIV cash contribution is appropriate as:  

 The 2% CIV monetary contribution is in addition to the construction of significant 
public domain on the planning proposal site, which will support the development and 
be used by residents, workers and visitors.  

 The 2% CIV monetary contribution is twice the contribution that would otherwise have 
been collected under the existing s7.12 plan, which seeks a contribution of 1% CIV.  

 The 3% CIV contribution initially sought by Council (with the potential for some of this 
amount to be offset by works in kind), is potentially more appropriately applied to 
Planning Proposals for mixed use development.  The proposed retention of the 
employment-focussed B7 Zone on the subject site will not generate the same amount 
of uplift value, and therefore the capacity to pay contributions, as a mixed-use 
development.  

 
I would like to emphasise the strategic importance of this site, its potential to deliver jobs, 
activation of the station precinct and new public domain, and encourage Council to work with 
Landcom and Sydney Metro to reach agreement on an appropriate rate of contribution.  
 
The Department is committed to reducing the timeframes for rezoning land particularly in 
cases where proposals are aligned to a strong strategic planning framework.  We look 
forward to this issue being resolved and the planning proposal being submitted to the 
Department for Gateway Determination. 
 
If you have any more questions, please contact Jane Grose, Director, Central (Western), at 
the Department of Planning, Industry and Environment on 9274 6040. 
 
Yours sincerely  
 
 
 
 
Brett Whitworth 
Deputy Secretary  
Greater Sydney Place and Infrastructure 
 
CC:  ncarlton@thehills.nsw.gov.au 

dreynolds@thehills.nsw.gov.au  
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Level 14, 60 Station Street 
Parramatta NSW 2150 

PO Box 237 
Parramatta NSW 2124 

DX 28448 Parramatta 
ABN 79 268 260 688 

T +61 2 9841 8600 
F +61 2 9841 8688 
E info@landcom.nsw.gov.au 

8 June 2021 

Nicholas Carlton 
Manager, Forward Planning 
The Hills Shire Council  
PO Box 7064 
Baulkham Hills, NSW 2153 

Dear Mr Carlton, 

 

25-31 BROOKHOLLOW AVENUE, NORWEST (6/2019PLP) 

Planning Proposal: Voluntary Planning Agreement: Revised Offer 

 
This letter supersedes Landcom’s letter to The Hills Shire Council of 1 April 2021 and contains a 
revised offer for Council’s consideration. 
 
The offer is in two parts: 
 
 monetary contribution: 2.50% of the proposed cost of carrying out the development 

calculated in accordance with clause 25J of the Environmental Planning & Assessment 
Regulation 2000, and indexed between the date of any development consent and the date 
of payment of the monetary contribution. The monetary contribution will be paid in stages 
as the proposed development progresses and prior to the issue of the occupation certificate 
for the stage. 
 

 contribution of works: 
o construction and embellishment of a future 1,000m2 public plaza/ thoroughfare (at 

$924 per m2, being a total of $924,000), which comprises of hard and soft 
landscaping, furniture, lighting, public art and way finding signage. 

o traffic and pedestrian upgrade along Brookhollow Avenue to a total of $277,950 
which comprises of relocation of the existing pedestrian crossing and verge 
alignment with the plaza, and removal of the existing road island verge and 
replacement with new kerb and pavement. 

 
The offer is subject to no future Section 7.11 or 7.12 contributions being payable. The offer does 
not permit the substitution of a monetary contribution for the above works. 
 
 
 
 
 

Attachment 3
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This offer is significantly above the current contribution requirement for the site. Landcom remains 
of the view that there should be acknowledgement of the significant investment of Sydney Metro 
into infrastructure in the precinct in the planning agreement. However, in order to progress the 
planning proposal, and given the particular circumstances of the site and the absence of detailed 
strategic planning for the precinct, the offer is being made as a one-off specific offer for this site. 
The willingness of Landcom and Sydney Metro to make this offer is not intended and must not be 
used as a precedent for the contributions that Sydney Metro will be prepared to offer in respect 
of other future Voluntary Planning Agreements with Council in other parts of the local government 
area.  
 
Should you require clarification or further information in regard to this letter, please contact 
Amelia Hawke on 0436 649 646 or via email at AHawke@landcom.nsw.gov.au or Phil Leijten on 
0422 984 957 or via email at Phil.Leijten@transport.nsw.gov.au. 

 

Yours sincerely 

 

 

Amelia Hawke 
Development Director 
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PLANNING AGREEMENT 
25-31 Brookhollow Avenue, Norwest   
THE HILLS SHIRE COUNCIL 

SYDNEY METRO  

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The Hills Shire Council     [INSERT DATE] 
3 Columbia Court, Baulkham Hills NSW 2153 
PO Box 7064, Baulkham Hills BC 2153 Phone (02) 9843 0555 
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Planning Agreement 
Summary Sheet 
 

Council Name The Hills Shire Council 

Address 3 Columbia Court 

Baulkham Hills, NSW 2153 

Telephone (02) 9843 0555 

Facsimile (02) 9843 0258 

Email council@thehills.nsw.gov.au 

Representative Mr Michael Edgar – General Manager 

Landowner Name                  To be confirmed 

Address                

Telephone  

Facsimile Not applicable 

Email  

Representative  

Land Lot 71 in Deposited Plan 1252765, being 25-31 Brookhollow 
Avenue, Norwest New South Wales 

Development Application Not applicable 

Planning Proposal 6/2019/PLP 

Dedication Land  Not applicable 

Works See Schedule 1 

Monetary Contributions See Schedule 2 

Security Amount Not applicable 
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Planning Agreement 

Dated 

Parties 

The Hills Shire Council ABN 25 034 494 656 of 3 Columbia Court, Baulkham Hills, NSW 2153 
(Council) 

Sydney Metro ABN 12 354 063 515 of 680 George Street, Sydney New South Wales 2000 
(Landowner) 

Background 

A. Council is the planning proposal authority pursuant to the Environmental Planning and 
Assessment Act 1979 (NSW) (Act) for the Planning Proposal. 

B. The Planning Proposal has been lodged in respect of the Land. 

C. The Landowner is required to make Development Contributions in the nature of monetary 
contributions and material public benefits (works-in-kind) in connection with the carrying 
out of the Proposed Development on the Land if the Planning Proposal is Implemented. 

Operative provisions 

1. Defined meanings 

Words used in this Agreement and the rules of interpretation that apply are set out and 
explained in the definitions and interpretation clause at the back of this Agreement. 

2. Planning agreement under the Act 

The Parties agree that this Agreement is a planning agreement within the meaning of 
subdivision 2, Division 7.1, Part 7 of the Act. 

3. Application of this Agreement 

This Agreement is made in respect of the Planning Proposal and applies to the Land.      

4. No restriction on Council’s Powers 

This Agreement or anything done under this Agreement: 

(a) is not to be taken as approval or consent by Council as a regulatory authority; and 

(b) does not in any way inhibit, deter or prejudice Council in the proper exercise of its 
functions, duties or powers, 
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pursuant to any legislation including the Act, the Roads Act 1993 (NSW) and the Local 
Government Act 1993 (NSW). 

5. Operation of this Agreement 

5.1 Until this Agreement operates, this Agreement constitutes the Landowner’s offer to 
enter into this Agreement if the Planning Proposal is Implemented. 

5.2 This Agreement operates only if: 

(a) the Planning Proposal is Implemented, and 

(b) this Agreement is entered into as required by clause 25C(1) of the Regulation. 

6. Monetary Contributions  

6.1 Payment 

The Landowner must pay the Monetary Contributions in the amount set out in 
Schedule 2 and at the times set out in clause 6.2 of this Agreement. Payment of the 
Monetary Contributions may be made by cheque or electronic bank transfer to 
Council's nominated bank account.  

6.2 Stages 

(a) The parties acknowledge that the Proposed Development may be undertaken in a 
number of stages, and be subject to more than one Development Consent, with 
the occupation of individual buildings authorised by separate Occupation 
Certificates.   

(b) The Monetary Contributions are to be paid on a pro rata basis prior to the issue of 
each Occupation Certificate for occupation of the buildings comprising the 
Proposed Development. 

(c) The Monetary Contributions payable prior to each relevant Occupation Certificate 
will be calculated in accordance with the below formula: 
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Where: 

a = the Monetary Contribution payable in respect of the Development 
Consent for the building for which the Occupation Certificate has been 
sought;  

b = the Monetary Contribution payable in connection with the Occupation 
Certificate; 

x = total approved GFA in the Development Consent for the building for 
which the Occupation Certificate has been sought  

y = total approved GFA to be occupied under the Occupation Certificate 

6.3 Public Purpose 

The Monetary Contribution is required for the funding of the construction of, or 
improvements to local infrastructure and the public domain in the vicinity of the Land 
(including those specified in section 7.4(2) of the Act) as determined by the General 
Manager of Council from time to time and Council will apply the Monetary 
Contribution for those purposes. 

7. Works   

7.1 Carrying out of Works 

Any Item of Works that is required to be carried out by the Landowner under this 
Agreement is to be carried out in accordance with any relevant Approval and any 
other applicable law. 

7.2 Access to Council Land 

If the Landowner requires access to any land owned by the Council for the purposes 
of constructing an Item of Works, Council must grant a licence to the Landowner (and 
its employees, agents, contractors, sub-contractors and consultants) to enter, occupy 
and use that land solely for the purposes of performing its obligations under this 
Deed, subject to the Landowner giving the Council prior reasonable prior notice. Any 
licences granted for the purposes of this clause must be for $1 in total compensation 
to Council and include rights for the Landowner to restrict entry for the purpose of 
safety. 

7.3 Completion of Works 

An Item of Works will be taken to be completed when the Landowner gives Council 
written notice that the Item of Works is complete, and that written notice is 
accompanied by a Compliance Certificate to the effect that the Item of Work has 
been completed in accordance with any Approval for that Item of Work. 
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7.4 Handover 

Any Item of Work located on land owned by the Council will be handed over to 
Council on completion of the Item of Work in accordance with clause 7.3. 

8. Determination of Value 

8.1 For the purposes of this Agreement, the Parties acknowledge that the Contribution 
Value in relation to each Item of the Works is the amount specified in Schedule 1. 

8.2 If the actual cost of carrying out the Works, including any costs incurred pursuant to 
this document, differs from the Contribution Value, then no party to this Agreement 
shall be entitled to claim credit or reimbursement, as the case may be, for the 
difference. 

9. Provision of Security 

9.1 This clause does not apply if: 
22.1.1 the Summary Sheet at the front of this Agreement contains the words “Not 

Applicable” in relation to the Security Amount, or  

22.1.2 the Council, by notice in writing to the Landowner, has otherwise waived 
compliance by the Landowner with this clause.  

9.2 The Landowner is not to commence the Works unless it has given the Security to the 
Council. 

9.3 The amount of the Security is to be equivalent to the cost to complete the Works plus 
a contingency of 15% which on the date of this Agreement is the amount specified in 
the Summary Sheet.  

9.4 In the event of any failure by the Landowner to perform or observe any part of this 
Agreement, Council may without notice to the Landowner call on the Security for any 
amount payable to Council. 

9.5 If the Council calls on the Security in accordance with this Agreement, the Council 
may, by notice in writing to the Landowner, require the Landowner to provide a 
further Security in an amount that, when added to any unused portion of any existing 
Security, does not exceed the amount of the Security the Council is entitled to hold 
under this clause. 

9.6 On each anniversary of the date of this Agreement the amount of the Security will be 
increased by the same percentage as the annual percentage increase (if any) in the 
Consumer Price Index most recently published prior to the relevant anniversary.  

9.7 The Landowner must at the request of Council increase the amount of the Security 
held by Council to the amount of the Security to be provided under this Agreement. 
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10. Application of s7.11 and s7.12 of the Act 

10.1 For the purpose of section 7.4(5) of the Act, this Agreement does exclude the 
operation of section 7.11 and section 7.12 of the Act in relation to the Development 
Application(s) for the Proposed Development.   

10.2 This Agreement does not exclude the operation of section 7.24 of the Act in relation 
to the Development Application(s) for the Proposed Development. 

11. Modifications 

11.1 In the event that the Planning Proposal or the Proposed Development is changed, 
modified or amended prior to completion of the development, and a further proposal, 
development or modification application is made for the development of the Land, 
then any Development Contribution made pursuant to this Agreement shall, to the 
extent that it is lawful: 

(a) be taken into account as part of any development contribution for the purpose 
of any planning agreement relating to a later application in respect of the Land; 

(b) be taken into account in determining any development contribution under 
section 7.11 and section 7.12 of the Act if those sections of the Act apply to 
any later application; 

(c) be taken into account in determining whether or not any planning agreement 
excludes the operation of section 7.11 and/or section 7.12 of the Act; 

(d) be taken into account for the purposes of section 7.11(6) of the Act; and 

(e) be taken into account for the purposes of section 4.15 of the Act. 

12. Termination 

12.1 Bankruptcy & Insolvency 

This Agreement will immediately terminate if:  

(a) Any company officer of the Landowner becomes subject of bankruptcy 
proceedings or becomes a bankrupt. 

(b) The Landowner becomes subject of external administration or insolvency 
proceedings.  

This clause 12.1 does not apply while Sydney Metro is the Landowner. 
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13. Consequences 

13.1 On the date of termination or rescission of this Agreement, subject to the following 
sub-paragraphs, each party releases each other from any obligation to perform any 
term, or any liability arising out of, this Agreement after the date termination. 

13.2 Any unapplied Monetary Contribution that has been provided to Council will be 
refunded to the Landowner as soon as practicable after the date of termination. 

13.3 Termination or rescission of this Agreement does not release either party from any 
obligation or liability arising under this Agreement before termination or rescission. 

14. Private Certifiers 

Where Council is not the certifying authority for any aspect of the Proposed Development 
the Landowner must on the appointment of a private certifier provide a copy of this 
Agreement to the private certifier. 

15. Notices 

15.1 Any notice to or by a party under this Agreement must be in writing and signed by the 
sender or, if a corporate party, an authorised officer of the sender. 

15.2 Any notice may be served by delivery in person or by post or transmission by 
facsimile to the address or number of the recipient specified in the Summary Sheet or 
most recently notified by the recipient to the sender. 

15.3 Any notice is effective for the purposes of this Agreement upon delivery to the 
recipient or production to the sender of a facsimile transmittal confirmation report 
before 4.00pm local time on a day in the place in or to which the written notice is 
delivered or sent or otherwise at 9.00am on the next day following delivery or receipt.
  

16. Breach Notice and Rectification 

16.1 If the Landowner is, in the opinion of Council, in breach of a material obligation under 
this Agreement, Council may provide written notice of the breach to the Landowner 
and require rectification of that breach within a reasonable period of time (Breach 
Notice). 

16.2 A reasonable period of time will be determined having regard to the nature of the 
breach but is not to be less than fourteen days from receipt of written notification of 
the breach. 

16.3 If the breach is not rectified within the time specified in the Breach Notice, or 
otherwise agreed between the Parties, Council may rectify the breach as the agent of 
the Landowner and at the risk of the Landowner. The Landowner must pay all 
reasonable costs incurred by the Council in remedying the breach. 

17. Dispute resolution   

17.1 Disputes 

If there is any dispute, difference of opinion or failure to agree relating to or arising 
from this Agreement that dispute must be referred for determination under this 
clause. 
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17.2 No legal proceedings 

The Parties must not bring or maintain any action on any Dispute (except for urgent 
injunctive relief to keep a particular position) until it has been referred and determined 
as provided in this clause. 

17.3 Notice of disputes (Dispute Notice) 

A Party referring a Dispute for determination must do so by written notice to the other 
parties which must specify the nature of the Dispute and a nominated officer of the 
referring party with sufficient authority to determine the Dispute. 

17.4 Negotiated resolution and selection of expert 

(a) On service of the Dispute Notice the receiving Parties must refer the Dispute to 
an officer with sufficient authority to determine the Dispute. The nominated 
officers of each Party must meet at least once and use reasonable endeavours 
to resolve the Dispute by negotiation within seven days of service of the 
Dispute Notice. Any resolution must be recorded in writing and signed by each 
nominated officer. By agreement, the nominated officers may employ the 
services of a mediator to assist them in resolving the Dispute. 

(b) If the nominated officers are unable to resolve the Dispute within seven days of 
service of the Dispute Notice they must endeavour within the following seven-
day period to appoint an expert by agreement.  That appointment must be 
recorded in writing and signed by each nominated officer. 

(c) If the nominated officers do not record the appointment of an expert within that 
second seven day period, the expert must be appointed, at the request of any 
party, by the President for the time being (or if none, the senior elected 
member) of the Law Society of New South Wales. 

17.5 Assistance to the Expert (the Expert) 

(a) Once the Expert has been appointed (the Expert), the Parties must: 

(i) each use their best endeavours to make available to the Expert all 
information the Expert requires to settle or determine the Dispute; and 

(ii) ensure that their employees, agents or consultants are available to 
appear at any hearing or enquiry called by the Expert. 

(b) The Parties may give written submissions to the Expert but must provide 
copies to the other Parties at the same time. 

17.6 Expert’s decision 

(a) The decision of the Expert must: 

(i) be in writing and give reasons; and 

(ii) be made and delivered to the parties within one month from the date of 
submission of the dispute to the Expert or the date of completion of the 
last hearing or enquiry called by the Expert, if later. 

(b) The Expert may conduct the determination of the Dispute in any way it 
considers appropriate but the Expert may, at its discretion, have regard to the 
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Australian Commercial Disputes Centre’s guidelines for expert determination of 
disputes or such other guidelines as it considers appropriate. 

(c) The Expert’s decision is final and binding on the parties. 

(d) The Expert must act as an expert and not as an arbitrator. 

17.7 Expert’s costs 

(a) The Expert must also determine how the expenses relating to the reference of 
the Dispute (including the Expert’s remuneration) should be apportioned 
between the parties and in default of a decision by the Expert those expenses 
must be borne by the parties equally. 

(b) In determining the apportionment of costs the Expert may have regard to what 
the Expert, in its reasonable opinion, considers to be a lack of good faith or a 
failure to use reasonable endeavours by any party in assisting the Expert or 
resolving the dispute between the parties’ nominated officers as required by 
this clause. 

17.8 Continual performance 

Each Party must continue to perform its obligations under this Agreement while any 
dispute is being determined under this clause. 

18. Registration of document on Title 

18.1 Acknowledgement 

The Landowner agrees to register this Agreement under section 7.6 of the Act on the 
Land. On registration by the Registrar-General, the Agreement will be binding on and 
enforceable against the owners of the Land from time to time as if each owner for the 
time being had entered into this Agreement in place of the Landowner named in this 
Agreement. 

18.2 Consents to Registration 

The Landowner must register this Agreement on the title of the Land within sixty (60) 
days after the Planning Proposal is Implemented. Each Party must promptly execute 
any document and perform any action necessary to affect the registration of this 
Agreement on the title of the Land. 

18.3 Release from Registration 

(a) Subject to clause 18.3(b), once the Landowner has satisfied its obligations in 
this Agreement, Council must, at the request of the Landowner, release the 
Land from registration of this Agreement. 

(b) Provided the Landowner is not in material breach of any of its obligations 
under this Agreement, Council must, at the request of the Landowner, release 
part of the Land from registration of this Agreement where: 

(i)  the Monetary Contributions have been made in accordance with this 
Agreement with respect to that part of the Land and no other money is 
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owing to Council under this Agreement in relation to that part of the Land; 
or 

(ii) that part of the Land is a lot created for separate occupation and 
disposition and which is not intended to be further subdivided. 

(c) The obligations of the Council are satisfied when Council provides the 
Landowner with a signed Request in registrable form for the release of 
registration of this Agreement. 

19. Costs 

The Landowner is to pay to the Council, the Council’s reasonable costs associated with the 
negotiation, preparation, exhibition, legal review, execution and registration of this 
Agreement capped at $x, within 21 days of a written demand by the Council for such 
payment.   

20. GST   

If any payment made by one party to any other party under or relating to this Agreement 
constitutes consideration for a taxable supply for the purposes of GST or any similar tax, 
the amount to be paid for the supply will be increased so that the net amount retained by 
the supplier after payment of that GST is the same as if the supplier was not liable to pay 
GST in respect of that supply. This provision is subject to any other agreement regarding 
the payment of GST on specific supplies, and includes payments for supplies relating to the 
breach or termination of, and indemnities arising from, this document. 

21. Novation by the Landowner 

21.1 The Landowner may assign or novate its rights and obligations under this Agreement 
to a third party provided that the third party is or will be the registered proprietor of 
the Land. 

21.2 Any third party which steps into the role of the Landowner obtains all of the rights and 
obligations of the original Landowner under this Agreement, and the original 
Landowner is released from all liability arising from this Agreement. 

21.3 Council, as the remaining party, must sign any document reasonably required by the 
Landowner to give effect to the assignment or novation contemplated in this clause 
21. 

21.4 This clause 21 only applies while Sydney Metro is the Landowner. 

22. General 

22.1 Assignment 

(a) A party must not transfer any right or liability under this Agreement without the 
prior consent of each other party, except where this Agreement provides 
otherwise. 

(b) In the event that the Landowner enters into a contract for the sale of the Land 
the subject of the Planning Proposal, the Landowner (as vendor) shall 
disclose to the purchaser the existence of this Agreement. 
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(c) The Landowner may grant a mortgage over the Land or other charge or 
security interest in connection with its rights and interest in the Land without 
the Council's prior written consent. 

22.2 Governing law and jurisdiction 

(a) This Agreement is governed by and construed under the law in the State of 
New South Wales. 

(b) Any legal action in relation to this Agreement against any party or its property 
may be brought in any court of competent jurisdiction in the State of New South 
Wales. 

(c) Each party by execution of this Agreement irrevocably, generally and 
unconditionally submits to the non-exclusive jurisdiction of any court specified 
in this provision in relation to both itself and its property. 

22.3 Amendments 

Any amendment to this Agreement has no force or effect, unless effected by a 
document executed by the parties. 

22.4 Third parties 

This Agreement confers rights only upon a person expressed to be a Party, and not 
upon any other person. 

22.5 Pre-contractual negotiation 

This Agreement: 

(a) expresses and incorporates the entire agreement between the parties in 
relation to its subject matter, and all the terms of that agreement;  and 

(b) supersedes and excludes any prior or collateral negotiation, understanding, 
communication or agreement by or between the parties in relation to that 
subject matter or any term of that agreement. 

22.6 Further assurance 

Each party must execute any document and perform any action necessary to give 
full effect to this Agreement, whether before or after performance of this Agreement. 

22.7 Continuing performance 

(a) The provisions of this Agreement do not merge with any action performed or 
document executed by any party for the purposes of performance of this 
Agreement. 

(b) Any representation in this Agreement survives the execution of any document 
for the purposes of, and continues after, performance of this Agreement. 

(c) Any indemnity agreed by any party under this Agreement: 

(i) constitutes a liability of that party separate and independent from any 
other liability of that party under this Agreement or any other 
agreement;  and 
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(ii) survives and continues after performance of this Agreement. 

22.8 Waivers 

Any failure by any party to exercise any right under this Agreement does not 
operate as a waiver and the single or partial exercise of any right by that party does 
not preclude any other or further exercise of that or any other right by that party. 

22.9 Remedies 

The rights of a party under this Agreement are cumulative and not exclusive of any 
rights provided by law. 

22.10 Counterparts 

This Agreement may be executed in any number of counterparts, all of which taken 
together are deemed to constitute one and the same document. 

22.11 Party acting as trustee 

If a party enters into this Agreement as trustee of a trust, that party and its 
successors as trustee of the trust will be liable under this Agreement as trustee of 
the trust. The party warrants that at the date of this Agreement: 

(a) all the powers and discretions conferred by the deed establishing the trust are 
capable of being validly exercised by the party as trustee and have not been 
varied or revoked and the trust is a valid and subsisting trust; 

(b) the party is the sole trustee of the trust and has full and unfettered power 
under the terms of the deed establishing the trust to enter into and be bound 
by this Agreement on behalf of the trust and that this Agreement is being 
executed and entered into as part of the due and proper administration of the 
trust and for the benefit of the beneficiaries of the trust; 

(c) no restriction on the party’s right of indemnity out of or lien over the trust's 
assets exists or will be created or permitted to exist and that right will have 
priority over the right of the beneficiaries to the trust's assets. 

22.12 Representations and warranties 

The Parties represent and warrant that they have power to enter into this 
Agreement and comply with their obligations under the document and that entry into 
this Agreement will not result in the breach of any law. 

 

22.13 Severability 

If a clause or part of a clause of this Agreement can be read in a way that makes it 
illegal, unenforceable or invalid, but can also be read in a way that makes it legal, 
enforceable and valid, it must be read in the latter way. If any clause or part of a 
clause is illegal, unenforceable or invalid, that clause or part is to be treated as 
removed from this Agreement, but the rest of this Agreement is not affected. 

22.14 Review of Agreement 
 

The Parties may agree to review this Agreement.  Any review or modification will be 
conducted in the circumstances and in the manner determined by the Parties.   
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23. Definitions and interpretation 

In this Agreement unless the context otherwise requires: 

Act means the Environmental Planning and Assessment Act 1979 (NSW). 

Approval or Approvals means any approvals, consents, licences, permissions, 
modifications, certificates under Division 6.5 of the Act, Construction Certificates, 
Occupation Certificates, Complying Development Certificates, permits, 
endorsements, licences, conditions or requirements (and any modifications or other 
variations to them) which may be required by Law for the carrying out of any part of a 
development pursuant to a Development Consent. 

Agreement means this planning agreement.  

Business Day means a day that is not a Saturday, Sunday, public holiday or bank 
holiday in New South Wales. 

Compliance Certificate has the same meaning as in the Act. 

Contribution Value means the amount specified in Column 2 of Schedule 1. 

Development Application has the same meaning as in the Act. 

Development Consent means a development consent within the meaning of the Act 
in relation to the Proposed Development on the Land. 

Development Contributions means a monetary contribution or the provision of a 
material public benefit including the Works, or a combination of any of them. 

Dispute Notice means written notice provided by a Party referring a dispute for 
determination, specifying the nature of the dispute and a nominated officer of the 
referring party with sufficient authority to determine the dispute.  

Gross Floor Area or GFA means the sum of the floor area of each floor of a building 
measured from the internal face of external walls, or from the internal face of walls 
separating the building from any other building, measured at a height of 1.4 metres 
above the floor, and includes: 

(a) the area of a mezzanine; and 

(b) habitable rooms in a basement or an attic; and 

(c) any shop, auditorium, cinema, and the like, in a basement or attic,  

but excludes: 

(d) any area for common vertical circulation, such as lifts and stairs; and 

(e) any basement: 

(f) storage; and 

(g) vehicular access, loading areas, garbage and services; and 

(h) plant rooms, lift towers and other areas used exclusively for mechanical 
services or ducting; and 
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(i) car parking to meet any requirements of the consent authority (including 
access to that car parking); and 

(j) any space used for the loading or unloading of goods (including access to it); 
and 

(k) terraces and balconies with outer walls less than 1.4 metres high; and 

(j)     voids above a floor at the level of a storey or storey above. 
 
GST means any tax, levy, charge or impost implemented under the A New Tax 
System (Goods and Services Tax) Act 1999 (Cth) (GST Act) or an Act of the 
Parliament of the Commonwealth of Australia substantially in the form of, or which 
has a similar effect to, the GST Act. 
 
Implemented means that the changes to planning controls put forward in the Planning 
Proposal have been made and notified on the NSW Legislation website.  

Item of Works means an item of the Works. 

Land means Lot 71 in Deposited Plan 1252765, being 25-31 Brookhollow Avenue, 
Norwest New South Wales. 

Monetary Contributions means the monetary development contributions required to 
be paid to the Council as specified in Schedule 2 and to be paid in accordance with 
clause 6. 

Occupation Certificate has the same meaning as in the Act. 

Party means a party to this Agreement, including their successors and assigns and 
persons taking by way of novation. 

Planning Proposal means the planning proposal referred to in the Summary Sheet 
for this Agreement.   

Proposed Development means the future development and use of the Land 
substantially as contemplated by the Planning Proposal, including but not limited to 
commercial development, car parking and public domain. 

Regulation means the Environmental Planning and Assessment Regulation 2000 
(NSW). 

Works means the works specified or described in Column 1 of Schedule 1 and 
includes any Item of Works and any part of any Item of Works. 

23.2 Interpretation 

In this Agreement unless the context otherwise requires: 

(a) clause and subclause headings are for reference purposes only; 

(b) the singular includes the plural and vice versa; 

(c) words denoting any gender include all genders; 

(d) reference to a person includes any other entity recognised by law and vice 
versa; 
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(e) where a word or phrase is defined its other grammatical forms have a 
corresponding meaning; 

(f) any reference to a party to this Agreement includes its successors and 
permitted assigns; 

(g) any reference to a provision of an Act or Regulation is a reference to that 
provision as at the date of this Agreement; 

(h) any reference to any agreement or document includes that agreement or 
document as amended at any time; 

(i) the use of the word includes or including is not to be taken as limiting the 
meaning of the words preceding it; 

(j) the expression at any time includes reference to past, present and future time 
and the performance of any action from time to time; 

(k) an agreement, representation or warranty on the part of two or more persons 
binds them jointly and severally; 

(l) an agreement, representation or warranty on the part of two or more persons is 
for the benefit of them jointly and severally; 

(m) reference to an exhibit, annexure, attachment or schedule is a reference to the 
corresponding exhibit, annexure, attachment or schedule in this Agreement; 

(n) reference to a provision described, prefaced or qualified by the name, heading 
or caption of a clause, subclause, paragraph, schedule, item, annexure, exhibit 
or attachment in this Agreement means a cross reference to that clause, 
subclause, paragraph, schedule, item, annexure, exhibit or attachment; 

(o) when a thing is required to be done or money required to be paid under this 
Agreement on a day which is not a Business Day, the thing must be done and 
the money paid on the immediately following Business Day;   

(p) reference to a statute includes all regulations and amendments to that statute 
and any statute passed in substitution for that statute or incorporating any of its 
provisions to the extent that they are incorporated; and 

(q) the explanatory note must not be used to assist in interpreting this Agreement. 
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Schedule 1 – The Works (Clause 7) 

Table 

 

Column 1 Column 2 Column 3 Column 4 Column 5 

Items of 
Works 

Public 
Purpose 

Manner and extent Contributions 
Value 

Date for 
completion of 
Works  

Public plaza  Public access 
and facilities 

Public plaza construction 
and embellishments. Works 
to include: landscaping; 
lighting; furniture; public art; 
and wayfinding. 

$924,000 Prior to the last 
Occupation 
Certificate for the 
Proposed 
Development 

Traffic and 
pedestrian 
upgrade 

Pathways, 
crossings, 
verge and 
road 
realignments 

Traffic and pedestrian 
upgrade along Brookhollow 
Avenue adjacent the site. 
Works to include: relocation 
of the existing pedestrian 
crossing and verge 
alignment with the plaza, 
and removal of the existing 
road island verge and 
replacement with new kerb 
and pavement. 

$277,950 Prior to the last 
Occupation 
Certificate for the 
Proposed 
Development  
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Schedule 2 – Monetary Contributions  

The Monetary Contributions will be a sum equal to 2.5% of the proposed cost of carrying out the 
Proposed Development calculated in accordance with clause 25J of the Regulation, and indexed 
between the date of the grant of each Development Consent and the date of payment of the 
Monetary Contribution in accordance with the Consumer Price Index (All Groups - Sydney). 

Monetary Contributions are to be paid in accordance with clause 6. 
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Execution Page 

Executed as a deed 

 
The common seal of The Hills Shire Council 
was affixed under a resolution passed by council 
on …………………………………………………..     
in the presence of: 
 
 
 
 ____________________________________  
General Manager 
 

 
 ____________________________________  
Print Name 
 
 
 

 ____________________________________  
Witness 
 
 

 ____________________________________  
Print Name 

  
 
 
 
 

 
 
 ___________________________________  
Mayor  
 
 

 ___________________________________  
Print Name 
 

 

 

 

 
Signed for and on behalf of Sydney Metro ABN 
12 354 063 515 by its authorised signatory in the 
presence of: 

   

    

Signature of witness   Signature of authorised signatory 
    

Full name of witness   Full name of authorised signatory 
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