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ITEM-1 DA 275/2020/HC - CONSTRUCTION OF AN INTEGRATED 
HOUSING DEVELOPMENT CONTAINING 38 DWELLINGS 
AND A COMMUNITY TITLE SUBDIVISION – LOT 2 DP 
135804, NO. 370 OLD NORTHERN ROAD, CASTLE HILL  

 

 

THEME: Valuing our Surroundings 

OUTCOME: 5 Well planned and liveable neighbourhoods that meets 
growth targets and maintains amenity. 

STRATEGY: 

 
5.1 The Shire’s natural and built environment is well managed 
through strategic land use and urban planning that reflects our 
values and aspirations. 

MEETING DATE: 
6 JULY 2021 
LOCAL PLANNING PANEL 

AUTHOR: 
SPECIALIST PLANNER 
CLARO PATAG 

RESPONSIBLE OFFICER: 
MANAGER – DEVELOPMENT ASSESSMENT 
PAUL OSBORNE 

  
Applicant Dasco c/ Think Planners 

Owner Constant 19 Pty Ltd 

Consultants Think Planners – Town planning consultant 
Design Cubicle Architectural Solutions – Architect 
Jamie King – Landscape Architect 
SLR Consulting Australia Pty Ltd – Biodiversity/Ecology 
consultant 
Acoustic Logic – Acoustic consultant 
Urbis – Heritage consultant 
PSM Consult Pty Limited – Geotechnical consultant 
Eco Logical Australia Pty Ltd – Bushfire consultant 
Warren Smith & Partners – Subdivision and civil engineering 
consultant 
Newton Fisher Group – Quantity surveyor 
TTM Consulting Pty Ltd – Traffic consultant 
LTS Lockley – Surveyors 
Elephants Foot Recycling Solutions – Waste management 
consultant 
Australian Consulting Engineers – Engineering consultant 
EI Australia – Contamination/Remediation/Geotechnical 
consultant 
David Shrimpton – Koala Arbor Consulting Arborists – Arborist 
Leigh Brennan – Tree Management Strategies – Arboricultural 
consultant 
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Green Star Energy Solutions – BASIX consultant 
Notification 14 days 

Number Advised 1st notification – Six (6) 
2nd  notification – Fourteen (14) including previous objectors 
and Hornsby Shire Council 

Number of Submissions 1st notification – One (1) 
2nd notification – Two (2) 

Zoning  E4 Environmental Living 

Site Area 2.881 hectares 

List of all relevant s4.15(1)(a) 
matters 
 

Section 4.15 (EP&A Act) – Satisfactory 
The Hills LEP 2019 – Variation in Building Height – see Clause 
4.6 variation written request. 
SEPP Building Sustainability Index: BASIX 2004 – 
Satisfactory. 
State Environmental Planning Policy No 55—Remediation of 
Land – Satisfactory. 
DCP 2012 Part B Section 2 – Residential – Variation, see 
report. 
DCP 2012 Part C Section 3 – Landscaping – Satisfactory. 
Section 7.12 Contribution: $179,500.00 

 
Political Donation None disclosed 

Reason for Referral to LPP Variation to LEP 2019 (exceeds 10% variation in building 
height) 

Recommendation Deferral 

 
EXECUTIVE SUMMARY 
The development site was the subject of a Planning Proposal (8/2016/PLP) which amended 
The Hills LEP 2012 (gazetted on 7 December 2018) by inserting Clause 7.14 into the LEP 
which facilitates the provision of an integrated housing development on the site with a 
maximum dwelling density of 13.2 dwellings per hectare. As a result of this LEP amendment, 
The Hills Development Control Plan 2012 Part B Section 2 – Residential was also amended 
by inserting site specific controls for the future development of the site. 
 
The subject site is a ‘battle axe’ allotment with an area of 2.881 hectares. The land is 
undulating and falls towards the west.  It is located on the western side of Old Northern Road 
between the intersections with Old Castle Hill Road and Hastings Road, Castle Hill, and is 
adjoined to the west and south by Castle Hill Heritage Park and to the east by No. 372 Old 
Northern Road which was listed on the State Heritage Register on 13 October 2020 known 
as ‘Mirrabooka’. Further to the south of the site adjoining the Council reserve is an existing 
residential subdivision containing 54 residential allotments. 
 
The property is currently accessed via a concrete driveway fronting Old Northern Road, with 
an approximate length of 80 metres and a gradient of 20%. 
 
The land is currently zoned E4 Environmental Living and is partially occupied by Blue Gum 
High Forest, a critically endangered ecological community under both the Threatened 
Species Conservation Act 1995 and the Commonwealth Environment Protection and 
Biodiversity Conservation Act 1999.  The site is also identified as bushfire prone (Category 1 
and buffer zone). 
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The Development Application is for the construction of an environmental integrated housing 
development containing 38 dwellings and community facilities, including a tennis court, 
swimming pool and BBQ area. The development also includes a vegetation management 
area of approximately 6,078m2 located on the southern portion of the site as required in 
Section C.8.2.2.of DCP 2012 Part B Section 2 – Residential with the aim of preserving the 
existing significant vegetation on the site. 
 
The proposal is comprised of the following dwelling mix: 
 

• 8 x 3 bedrooms dwellings 
• 30 x 4 bedroom dwellings (all 4th bedroom located within the attic level) 

 
Seventeen (17) of the dwellings are detached with twenty-one (21) being attached. All 
dwellings are provided with a double garage and storage areas with 15 of the 38 dwellings 
being provided with a basement garage. The development also incorporates 16 visitor 
parking spaces which include two disabled parking spaces. 
 
The site is accessible via an elevated driveway 4 metres in height similar to a 14-lot 
subdivision proposal approved under DA 726/2012/ZD previously. The levels are generally 
the same. Both are linked to providing access down to the site via the existing access handle 
at an appropriate/compliant grade (15%). The need for and appropriateness of this was 
considered with the Planning Proposal. The elevated driveway proposed in this application 
and with that approved under DA 726/2012/ZD are both approximately 4m above natural 
ground level at the highest/ worst point which is located at the bend at the bottom of the 
driveway. 
 
The Development Application was lodged on 2 September 2019 under The Hills LEP 2012. 
On 6 December 2019, The Hills LEP 2012 was renamed The Hills LEP 2019 for 
administrative purposes only to reflect the change in local government boundaries between 
The Hills Shire and City of Parramatta Councils. There were no changes to the planning 
controls within the LEP as a result of the renaming, with Clause 1.8A being inserted into the 
LEP 2019 which states the following: 
 

“If a development application has been made before the commencement of this 
Plan in relation to land to which this Plan applies and the application has not 
been finally determined before that commencement, the application must be 
determined as if this Plan had not commenced.” 

 
Therefore, LEP 2012 applies to the development. 
 
The Development Application is accompanied by a written request to vary Clause 4.3 
Building Height development standard pursuant to Clause 4.6 of The Hills Local 
Environmental Plan 2012. LEP 2012 sets a height limit of 9 metres for the subject site. The 
proposed development exceeds the 9m height limit with 22 of the 38 dwellings exceeding 
the height control by a maximum of 2500mm or 27.8%. A Clause 4.6 written submission has 
been prepared and submitted with the application. It is considered that strict compliance with 
this numerical requirement is unreasonable and unnecessary in the circumstances of the 
case. It is considered that the variation is satisfactory given the site’s constraints and can be 
supported. 
 
The proposal was notified on two separate occasions with one submission received in the 
first notification and two submissions in the second notification. The application was re-
notified as a result of amendments to the floor plans and reconfiguration of the internal 
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driveway to mitigate the impact of the proposed works on neighbouring trees. Issues raised 
in the submissions relate to building height, impact on views, height of elevated access 
handle driveway and impact on neighbouring trees. Late submissions were also received 
from a solicitor acting on behalf of the new owner of adjoining property at 372 Old Northern 
Road (which is a State heritage listed item known as “Mirrabooka”). The initial submission 
raised concerns regarding denial of access and the effective extinguishing of his client’s 
southern driveway as a result of the concurrence issued by the Transport for New South 
Wales (TfNSW) on 8 April 2021. This submission was reviewed by TfNSW and as a result 
an updated concurrence letter was issued on 15 June 2021 which approved the proposed 
access arrangement that includes the retention of the existing southern driveway of the 
adjoining property. On 23 June 2021, a further submission was lodged directly with TfNSW 
by the solicitor acting on behalf of the new property owner questioning the updated 
concurrence suggesting that it will be in breach of the relevant standards under clause 
3.2.3(a) and figure 3.1 of AS/NZS 2890.1:2002 in that it will create a conflict/safety hazard 
situation due their client’s existing southern driveway. At the time of finalising this report, 
Council has not received any written advice from TfNSW in response to this further 
submission. The issues raised in the submissions including this late submission lodged on 
behalf of the new owner of 372 Old Northern Road have been addressed in the report and 
do not warrant refusal. 
 
The proposal has been assessed against the site specific controls in The Hills Development 
Control Plan 2012 Part B Section 2 – Residential and is considered satisfactory. 
 
It is recommended that determination of this Development Application be deferred at a later 
date upon resolution of the issues raised in the further submission lodged with Transport for 
New South Wales by the solicitor acting on behalf of the new adjoining property owner at 
372 Old Northern Road as discussed above. Upon resolution of this matter, it is 
recommended that the Development Application be approved subject to conditions. 
 
BACKGROUND 
The subject site benefits from a number of approvals including an approval for the 
reconstruction of a driveway (DA 1941/2006/HA); and for a 14-lot residential subdivision 
(726/2012/ZD) with one (1) community title lot (internal road/driveway) and one (1) open 
space lot (5,953m2). This subdivision consent has been activated but will be superseded by 
this Development Application. 
 
The development site was the subject of a Planning Proposal (8/2016/PLP) which amended 
The Hills Local Environmental Plan 2012 and was notified on 7 December 2018. Clause 7.14 
was inserted into the LEP 2012 which allows for approximately 38 dwellings (13.2 
dwellings/ha), subdivided as a neighbourhood scheme under the Community Land 
Development Act and incorporating the protection of the landscape and biodiversity setting 
of the land. At the same time The Hills Development Control Plan 2012 Part B Section 2 – 
Residential was amended to insert site specific controls for the future development of the 
site. 
 
The subject Development Application was lodged on 2 September 2019. 
 
A letter was sent to the applicant on 23 September 2019 forwarding the comments and 
request for additional information from relevant Council officers to address impact of 
stormwater overland flow on the Blue Gum High Forest, site contamination, and submission 
of biodiversity development assessment report and updated vegetation management plan. 
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On 30 September 2019, a further letter was sent to the applicant requesting submission of 
an arborist report to identify all existing trees within the area of proposed works /on site, and 
on neighbouring sites in the vicinity of the site boundaries including species, condition, 
height and spread; to identify whether trees are to be removed or retained and details of how 
those trees to be retained will be protected during construction. 
 
Separate letters were sent to the applicant on 14 October 2019 forwarding the comments 
received from the NSW Rural Fire Service and Transport for New South Wales (TfNSW). 
NSWRFS required the applicant to provide a Bushfire Attack Level (BAL) plan, or similar 
outline which demonstrates the calculated BAL construction requirements for each proposed 
dwelling within the site, and to reflect the performance modelling solution that was put 
forward to achieve the required Asset Protection Zones for the proposal. TfNSW requested 
additional information and amended plans which relate to driveway design, deceleration 
lane, swept paths, median island, relocation of the existing drainage pit and location of the 
proposed concrete footpath. 
 
Revised plans and supporting documentation were received from the applicant on 9 April 
2020 in response to Council staff’s request for additional information dated 23 September 
2019 and 14 October 2019. Further additional engineering documentation was received on 
14 April 2020. 
 
Letter sent to the applicant on 28 April 2020 regarding tree management and ecology 
comments and request for further additional information as a result of review of submitted 
revised documentation. Additional information was received on 4 May 2020 in response to 
this request. 
 
Email sent to the applicant on 21 May 2020 forwarding Transport for New South Wales and 
Council’s Senior Biodiversity Officer’s comments as a result of review of the submitted 
revised documentation. In response, additional information was received from the applicant 
on 24 June 2020 and referred to the relevant Council officer and TfNSW for review. 
 
An updated Biodiversity Development Assessment Report (BDAR) was submitted on 4 
August 2020. 
 
On 15 September 2020, the applicant submitted a revised road re-alignment plan in an 
attempt to mitigate the impact on neighbouring trees in response to the email from Council 
staff dated 31 July 2020. 
 
On 1 October 2020, an email was sent to the applicant forwarding engineering comments 
and requesting additional information. A follow-up email was sent to the applicant noting that 
geotech peer review is required as advised by Council’s Subdivision Engineering team. 
 
Amended plans and supplementary reports were submitted by the applicant on 8 December 
2020. Revised structural drawings were submitted on 14 December 2020 to better 
coordinate with the submitted revised architectural drawings. The amended plans and 
supporting documentation were re-notified to adjoining properties and to the previous 
objector. 
 
A meeting was held between the applicant and relevant Council officers on 10 February 
2021 to discuss outstanding engineering and ecological issues. The applicant advised at the 
meeting that they have also met with Transport for New South Wales’ relevant staff on 3 
February 2021 to discuss the outstanding issues identified in their assessment of the 
amended plans and documentation. 
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On 15 March 2021, an email was sent to the applicant forwarding Council’s Senior 
Subdivision Engineer’s request for further information in relation to the drainage 
arrangement from Old Northern Road into the existing pipe/pit and easement down the 
northern boundary of adjoining property at 22 Womurrung Avenue that was discussed at the 
meeting held on 10 February 2021 including the footpath/pedestrian access connection 
heading south towards Old Castle Hill Road. Additional information was received from the 
applicant on 22 March 2021. Further additional information was requested on 1 April 2021. 
 
On 28 April 2021, a detailed response to outstanding engineering issues was received from 
the applicant. 
 
On 11 May 2021, additional information was submitted by the applicant in response to the 
tree management and ecology comments. Revised architectural plans were also submitted 
proposing the provision of letter boxes in front of each of the dwellings rather than a letterbox 
bank adjacent to the Old Northern Road entry point. This new letterbox arrangement was 
reviewed by Council’s Land and Spatial Information Team and additional information was 
requested from the applicant on 13 May 2021 as a result of the review of the proposed 
arrangement. 
 
Revised plans were received from the applicant on 25 May 2021 showing the deletion of 
letter boxes in front of each dwelling and the return of letter mailbox bank at the site entry. 
 
A late submission was received on 3 June 2021 from the purchaser of the adjoining property 
at 372 Old Northern Road, Castle Hill raising concerns regarding denial of access and the 
extinguishing of the southern driveway of the property as a result of the concurrence granted 
by Transport for New South Wales for the driveway splay, deceleration lane and associated 
civil works required along Old Northern Road fronting the subject site entry. This submission 
was forwarded to Transport for New South Wales for review of their concurrence letter dated 
8 April 2021. 
 
An email was sent to the applicant on 7 June 2021 requesting the submission of an 
amended Heritage Impact Statement as the civil works associated with the proposed 
development impact upon the existing secondary (southern driveway) of the State Heritage 
listed item located at 372 Old Northern Road. A supplementary Heritage Impact Statement 
was submitted by the applicant on 8 June 2021. 
 
An updated concurrence letter was received from Transport for New South Wales approving 
the proposed access arrangement that includes the retention of the existing southern 
driveway for the neighbouring property at 372 Old Northern Road, which was in response to 
the late submission received from the purchaser of the adjoining property. 
 
PROPOSAL 
The subject site is a ‘battle axe’ allotment with an area of 2.879 hectares. The land is 
undulating and falls towards the west. The property is currently accessed via a concrete 
driveway fronting Old Northern Road, with an approximate length of 80 metres and a 
gradient of 20%. 
 
The land is currently zoned E4 Environmental Living and is partially occupied by Blue Gum 
High Forest, a critically endangered ecological community under both the Threatened 
Species Conservation Act 1995 and the Commonwealth Environment Protection and 
Biodiversity Conservation Act 1999.  The site is also identified as bushfire prone (Category 1 
and Buffer Zone). 
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The development site was the subject of a Planning Proposal (8/2016/PLP) which amended 
The Hills LEP 2012 (gazetted on 7 December 2018) by inserting Clause 7.14 into the LEP 
which facilitates the provision of an integrated housing development on the site with a 
maximum dwelling density of 13.2 dwellings per hectare. As a result of this LEP amendment, 
The Hills Development Control Plan 2012 Part B Section 2 – Residential was also amended 
by inserting site specific controls for the future development of the site. 
 
The Development Application is for the construction of an environmental integrated housing 
development comprising 38 dwellings and community facilities, including a tennis court, 
swimming pool and BBQ area. The development also includes a vegetation management 
area of approximately 6,078m2 located on the southern portion of the site as required in 
Section C.8.2.2.of DCP 2012 Part B Section 2 – Residential with the aim of preserving the 
existing significant vegetation on the site. 
 
The proposed development contains the following mix: 
 

• 8 x 3 bedrooms dwellings, and 
• 30 x 4 bedroom dwellings (these dwellings have attic levels which contain the 4th 

bedroom). 
 
The application seeks approval for the community title subdivision of the site into 39 
allotments comprising 38 residential allotments and a communal allotment. 
 
The applicant has submitted a Clause 4.6 written request to vary the maximum building 
height limit of 9 metres that applies to the site as prescribed under Clause 4.3 of LEP 2012. 
The proposed development exceeds the 9m height control with 22 of the 38 dwellings 
exceeding the building height standard by a maximum of 2.5m or 27.8%. 
 
Seventeen (17) of the dwellings are detached with twenty-one (21) being attached. All 
dwellings are provided with a double garage and storage areas with 15 of the 38 dwellings 
being provided with a basement garage. The development also incorporates 16 visitor 
parking spaces which include two disabled parking spaces. 
 
ISSUES FOR CONSIDERATION 
 
1.  Compliance with The Hills Local Environmental Plan 2012 
 
(i)  Permissibility and Zone Objectives 
 
The Development Application was lodged on 2 September 2019 under LEP 2012. On 6 
December 2019, LEP 2012 was amended and renamed The Hills LEP 2019 for 
administrative purposes only to reflect the change in local government boundaries between 
The Hills Shire and City of Parramatta Councils. There were no changes to the planning 
controls within the LEP as a result of the renaming, with Clause 1.8A being inserted into the 
LEP 2019 which states the following: 
 
“If a development application has been made before the commencement of this Plan in 
relation to land to which this Plan applies and the application has not been finally determined 
before that commencement, the application must be determined as if this Plan had not 
commenced.” 
 
As such LEP 2012 applies to the development. Nevertheless, the provisions of LEP 2019 
are the same as those contained in the previous LEP 2012. 
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LEP 2012 was amended as a result of the Planning Proposal for the site (8/2016/PLP) and 
which resulted in the insertion of Clause 7.14 into LEP 2012 on 7 December 2018 
(Amendment No. 47). This amendment facilitates the provision of an integrated housing 
development on the site with a maximum dwelling density of 13.2 dwellings per hectare. At 
the same time The Hills Development Control Plan 2012 Part B Section 2 – Residential was 
amended to insert site specific controls for the future development of the site. 
 
Clause 7.14 of LEP 2012 (re-numbered to Clause 7.13 in LEP 2019) contains the following 
provisions: 
 
7.14 Development at 370 Old Northern Road, Castle Hill 

 
(1) The objectives of this clause are as follows— 

 
(a) to provide for residential development that takes account of the special values 

of land in Zone E4 Environmental Living, 
 
(b) to meet the needs of the current and future residents, 
 
(c) to ensure the preservation of the existing significant vegetation on the site, 
 
(d) to encourage development that ensures the land is managed and conserved in 

a holistic and sensitive manner, 
 
(e) to promote high quality residential amenity in the urban environment. 

 
(2) This clause applies to land at 370 Old Northern Road, Castle Hill, being Lot 2, DP 

135804, identified as “Area F” on the Key Sites Map. 
 

(3) Despite any other provision of this Plan, the consent authority may, in accordance 
with this clause, grant consent to a development application to— 

 
(a) subdivide the land, and 

 
(b) erect an attached dwelling or dwelling house on each lot created by the 

subdivision that results in the erection of not more than 13.2 dwellings per 
hectare of the total area of the land to which this clause applies. 

 
(4) However, the consent authority may only grant the development consent if the 

consent authority is satisfied— 
 

(a) the subdivision is to establish a neighbourhood scheme in accordance with the 
Community Land Development Act 1989, and 

 
(b) the landscape and biodiversity of the land is adequately protected having 

particular regard to the objectives stated in subclause (1)(a), (c) and (d). 
 
Comment: 
The subject site is zoned E4 Environmental Living and construction of an attached dwelling 
or dwelling house on each lot created by the subdivision that results in the erection of not 
more than 13.2 dwellings per hectare of the total area of the land is permissible subject to 
Council’s consent as per Clause 7.14(3)(b) above. The development proposes the 



 
LOCAL PLANNING PANEL MEETING 06 JULY, 2021                        THE HILLS SHIRE 
 
 

PAGE 11 
 

construction of 38 dwellings (24 detached and 14 attached) which equates to 13.19 
dwellings per hectare based on the total land area of 2.881 hectares. 
 
The proposal is consistent with the relevant objectives in E4 Environmental Living Zone as it 
facilitates a low impact residential development without impacting on the ecological 
significance of the site. 
 
(ii)  The Hills LEP 2012 - Development Standards 
 
The proposed development is subject to the principal development standards of the LEP as 
shown in the following table. 
 
CLAUSE REQUIRED PROVIDED COMPLIES 
4.3 Height of buildings 9m Max. 11.5m No, see Clause 4.6 

discussion below. 
7.14(3)(b) 13.2 dwellings per 

hectare 
13.19 dwellings per 
hectare 

Yes 

 
 
 
Height of Buildings Standard 
 
LEP 2012 sets a height limit of 9 metres for the subject site. The proposed development 
exceeds the 9m height control with 22 of the 38 dwellings exceeding the building height 
standard by a maximum of 2.5m or 27.8%. 
 
Pursuant to Clause 4.6(3) the applicant has submitted a written request that seeks to justify 
the contravention of the development standard demonstrating that compliance with the 
development standard is unreasonable or unnecessary in the circumstances of the case, 
and that there are sufficient environmental planning grounds to justify contravening the 
development standard. 
 
Below is the applicant’s Clause 4.6 submission. 
 
“This request addresses several recent Land and Environment Court cases including, Micaul 
Holdings Pty Ltd v Randwick City Council, Moskovich v Waverley Council and Initial Action 
Pty Ltd v Woollahra Municipal Council. 
 
The key tests or requirements arising from the above judgements is that: 
 

• The consent authority be satisfied the proposed development will be in the public 
interest because it is “consistent with” the objectives of the development standard 
and zone is not a requirement to “achieve” those objectives. It is a requirement that 
the development be compatible with the objectives, rather than having to ‘achieve’ 
the objectives; 

 
• Establishing that ‘compliance with the standard is unreasonable or unnecessary in 

the circumstances of the case’ does not always require the applicant to show that the 
relevant objectives of the standard are achieved by the proposal (Wehbe “test” 1). 
Other methods are available as per the previous 5 tests applying to SEPP 1, set out 
in Wehbe v Pittwater; 
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• When pursuing a clause 4.6 variation request it is appropriate to demonstrate that 
there are sufficient environmental planning grounds to justify contravening the 
development standard, and  

 
• The proposal is required to be in ‘the public interest’.  

 
It is important to note that the Chief Judge of the Land and Environment Court in Initial 
Action Pty Ltd v Woollahra Municipal Council (2018) has further clarified the correct 
approach to the consideration of clause 4.6 requests including that the clause does not 
require that a development that contravenes a development standard must have a neutral or 
better environmental planning outcome than one that does not. 
 
An extract of this judgment is provided below: 
 
Clause 4.6 does not directly or indirectly establish a test that the non-compliant development 
should have a neutral or beneficial effect relative to a compliant development. 
 
In relation to the current proposal the keys are:  
 

- Demonstrating that the development remains consistent with the objectives of the 
height standard;  

- Demonstrating that there are sufficient environmental planning grounds to justify 
contravening the development standard;  

- Demonstrating consistency with the E4 zoning;  
- Satisfying the relevant provisions of Clause 4.6.  

 
These matters are addressed below, noting that the proposal has a bulk and scale that is 
consistent with the emerging built form in this recently developed precinct. 
 
 
Clause 4.6 variation: Building height  
 
As outlined on the current architectural plans, 22 of the 38 dwellings exceed the 9m height 
control for the site. The variation is predominantly a result of one development application 
being lodged for both the subdivision of the site and the construction of the dwellings. If an 
initial application was lodged for subdivision including bulk earthworks and then separate 
applications for dwellings once the bulk and earthworks has occurred, then all dwellings 
would comply with the 9m height limit.  
 
The variation for each dwelling is as follows: 
 
Dwelling No. Variation 
Dwelling 1 400mm 
Dwelling 5 1800mm 
Dwelling 6 1200mm 
Dwelling 7 1300mm 
Dwelling 8 1700mm 
Dwelling 9 2500mm 
Dwelling 10 1800mm 
Dwelling 11 2100mm 
Dwelling 12 2100mm 
Dwelling 13 2100mm 
Dwelling 14 300mm 
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Dwelling 15 2200mm 
Dwelling 16 2000mm 
Dwelling 17 1900mm 
Dwelling 18 1500mm 
Dwelling 22 1300mm 
Dwelling 23 1000mm 
Dwelling 24 1000mm 
Dwelling 25 400mm 
Dwelling 26 1100mm 
Dwelling 30 1200mm 
Dwelling 34 1500mm 
 
The extent of departure to the townhouses is illustrated by the extract from the height 
blanket below: 
 

 
9.0M HEIGHT PLANE DIAGRAM 
 
Consideration of Clause 4.6  
 
Clause 4.6 of the LEP provides that development consent may be granted for development 
even though the development would contravene a development standard. This is provided 
that the relevant provisions of the clause are addressed, in particular subclause 3-5 which 
provide:  
 

(3) Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written 
request from the applicant that seeks to justify the contravention of the development 
standard by demonstrating:  

 
(a) that compliance with the development standard is unreasonable or 

unnecessary in the circumstances of the case, and  
 
(b) that there are sufficient environmental planning grounds to justify contravening 

the development standard.  
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(4) Development consent must not be granted for development that contravenes a 
development standard unless:  
 
(a) the consent authority is satisfied that: 
 

(i) the applicant’s written request has adequately addressed the matters 
required to be demonstrated by subclause (3), and  

 
(ii) the proposed development will be in the public interest because it is 

consistent with the objectives of the particular standard and the objectives 
for development within the zone in which the development is proposed to be 
carried out, and  

 
(b) the concurrence of the Director-General has been obtained.  
 

(5) In deciding whether to grant concurrence, the Director-General must consider:  
 
(a) whether contravention of the development standard raises any matter of 

significance for State or regional environmental planning, and  
 
(b) the public benefit of maintaining the development standard, and  
 
(c) any other matters required to be taken into consideration by the Director- 

General before granting concurrence.  
 
Each of these provisions are addressed in turn. 
 
Clause 4.6(3)  
 
In accordance with the provisions of this clause it is considered that compliance with the 
development standard is unreasonable or unnecessary in the circumstances of the case as 
the underlying objectives of the control are achieved. 
 
The objectives of the building height development standard are stated as: 
 

(a) to ensure the height of buildings is compatible with that of adjoining development 
and the overall streetscape,  

 
(b) to minimise the impact of overshadowing, visual impact, and loss of privacy on 

adjoining properties and open space areas  
 
The development seeks to depart from the height control noting that the proposal remains 
consistent with the objectives of the clause and is a more appropriate outcome on the site 
because of the following: 
 
• The site is a large site with significant fall away from Old Northern Road. The site 

contains depressions that are being filled to assist with appropriately developing the 
site in accordance with its E4 zoning, This has resulted in up to 7.5m of fill being 
placed on a portion of the site. Despite the fill, the 2 storey dwellings is consistent with 
the built form envisioned by the planning controls for the precinct;  

• The development is an application that seeks approval via one application for both 
bulk earthworks and the construction of dwellings. If the application was lodged as two 
separate applications similar to a more traditional subdivision followed by applications 
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for the construction of dwellings there would be no height departures as the finished 
ground levels relating to the bulk earthworks are large and the desire to reshape the 
site to facilitate appropriate vehicular access to dwellings has resulted in the minor 
height departure;  

 
• The development is consistent with the intent of the maximum height control and will 

provide attractive buildings that appropriately addresses the internal driveway;  
 
• The main portions of the building that exceeds the height control is located away from 

the site’s boundaries. Given this, the portions of the building that exceed the height 
control will not be discernible when viewed from the immediate surrounding public 
domain;  

 
• The site is large and the impacts arising from overshadowing, visual impact and loss of 

privacy are manageable within the site and have no significant impact on adjoining 
properties or open space areas given that the development is contained on a large 
allotment meaning shadows cast by the building fall within the site. Further the extent 
of overshadowing is not unreasonable for density envisaged of this scale within the 
precinct;  

 
• The proposal provides an appropriate building form that is consistent with the desired 

future character of the locality and is reflective of the objectives for the zone and 
locality generally- noting the building has limited habitable floorspace that protrudes 
above the 9m height control;  

 
• The proposal is located within a low-density area and the proposal represents an 

appropriate built form on the site;  
 
• The site is bordered by reserves on two boundaries with other boundaries being to a 

residential precinct with a 40 hectare minimum allotment size. Given this and noting 
that these lots contain a single dwelling on a large allotment there is not a sensitive 
suburban interface to adjoining properties;  

 
• The proposal presents an appropriate height on the site that facilitates a high quality 

urban form to contribute to building diversity across the precinct; and  
 
• The proposed development complies with other key planning controls applying to the 

proposal including, private open space provision , setbacks and parking.  
 
As outlined above the proposal remains consistent with the underlying objectives of the 
control and as such compliance is considered unnecessary or unreasonable in the 
circumstances. Further the above discussion demonstrates that there are sufficient 
environmental planning grounds to justify the departure from the control. 
 
Clause 4.6(4)  
 
In accordance with the provisions of Clause 4.6(4) Council can be satisfied that this written 
request has adequately addressed the matters required to be demonstrated by Clause 
4.6(3). As addressed the proposed development is in the public interest as it remains 
consistent with the objectives of the building height control. In addition, the proposal is 
consistent with the objectives of the E4 zone, being:  
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• To provide for low-impact residential development in areas with special ecological, 
scientific or aesthetic values. 

 
• To ensure that residential development does not have an adverse effect on those 

values.  
 
The proposal contributes to the creation of low impact housing supply that will serve the 
communities demand for dwellings with extensive communal facilities. The proposal also 
ensures that the ecological values of the site are enhanced through the retention and 
restoration of the Blue Gum High Forest community on the site. 
 
Clause 4.6(5)  
 
The Secretary (of the Department of Planning and Environment) can be assumed to have 
concurred to the variation. This is because of Department of Planning Circular PS 18–003 
‘Variations to development standards’, dated 21 February 2018. This circular is a notice 
under 64(1) of the Environmental Planning and Assessment Regulation 2000.  
 
A consent granted by a consent authority that has assumed concurrence is as valid and 
effective as if concurrence had been given. 
 
In addition, the following points are made in relation to this clause:  
 

a) The contravention of the building height control does not raise any matter of 
significance for State or regional environmental planning given the nature of the 
development proposal; and  

 
b) There is no public benefit in maintaining the development standard as it relates to 

the current proposal. The departure from the building height control is acceptable in 
the circumstances given the underlying objectives are achieved and it will not set an 
undesirable precedent for future development within the locality based on the 
observed building forms in the locality.  

 
Strict compliance with the prescriptive building height requirement is unreasonable and 
unnecessary in the context of the proposal and its unique circumstances. The proposed 
development meets the underlying intent of the control and is a compatible form of 
development that does not result in unreasonable environmental amenity impacts. 
 
The public benefit of the variation is that it will appropriately facilitate the provision of low 
density housing on a E4 zoned site whilst ensuring the retention and enhancing of a Blue 
Gum High Forest. 
 
Comment: 
Having regard to the above applicant’s Clause 4.6 submission, the proposed variation to 
Council’s building height control is considered satisfactory and supportable. 
 
The building height variation will not result in an adverse impact on the amenity of adjoining 
properties and open space areas particularly in terms of solar access and visual privacy 
given that the development is contained on a large allotment. The extent of overshadowing 
is not unreasonable for density envisaged of this scale within the precinct. 
The applicant’s justification is well founded and taking into account the absence of adverse 
environmental, social or economic impacts, it is considered satisfactory and can be 
supported in this instance. 
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Having regard to the applicant’s justification the proposed numerical non-compliance does 
not defeat the underlying objectives of the building height standard. It is considered that strict 
compliance with this numerical requirement is unreasonable and unnecessary in the 
circumstances of the case. 
 
It is noted that in accordance with the Departments Circular PS 08-003 that Director 
General’s concurrence can be assumed in respect of any Environmental Planning 
Instrument that adopts Clause 4.6 Exceptions to Development Standards of the Standard 
Instrument or a similar clause. 
 
2. Compliance with The Hills Development Control Plan 2012 Part B Section 2 - 
Residential 
 
The proposal has been assessed against the provisions of The Hills Development Control 
Plan 2012 Part B Section 2 – Residential. The table below shows the proposed 
development’s compliance with the relevant DCP controls. 
 

Part B Section 2 - Residential 
CLAUSE DCP 

STANDARD 
REQUIRED  PROPOSED COMPLIANCE 

2.3 Restricted 
Development 
Areas 

Development is to be limited at 
specified environmentally 
sensitive locations as identified 
on the locality maps for this 
Section of the DCP. 

The site is not 
identified as a 
restricted 
development area. 
However, site specific 
controls (see Clause 
C.8.2.2) require a 
Restricted 
Development Area to 
be established over 
the Vegetation 
Management Area 
located on the 
southern portion of 
the site. A condition of 
consent is 
recommended to 
enforce this 
requirement. 
 

Yes. Refer No. 
115. 
 
 
 
 
 
 
 
 
 
 
 

2.4 Site Analysis Development should be 
designed to respect the 
streetscape and site constraints 
such as topography, drainage, 
soil, landscapes, flora, fauna, 
drainage and bushfire hazard.  
 
Development on land adjoining 

Satisfactory. A site 
analysis has been 
submitted with the 
Development 
Application. 
 

Yes 
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bushland reserves should 
prevent any impact on the 
reserves.   
 

2.5 Streetscape & 
Character 

The proposed development 
must:  
 
Contribute to an attractive 
residential environment with 
clear character and identity; 
 
Address the street and 
boundaries to the site;  
 
Retain, complement and 
sensitively harmonise with any 
heritage item or conservation 
area in the vicinity that are 
identified in Council’s Local 
Environmental Plan; and  
 
Provide building setbacks that 
progressively increase as wall 
heights increase to reduce bulk 
and overshadowing;  
 

Satisfactory. The 
proposed 
development 
positively relates to 
the unique 
characteristics of the 
site as well as its 
surrounds. 
 
The proposal has 
been designed having 
regard to the existing 
and future character 
of the area and 
interface with the 
adjoining Castle Hill 
Heritage Park and 
State heritage listed 
item at No. 372 Old 
Northern Road. The 
proposal has been 
assessed by Council’s 
heritage officer and is 
considered 
satisfactory. 
 
The proposal 
addresses the internal 
street network and is 
consistent with the 
evolving two storey 
built form character 
within the wider 
locality and minimises 
dominance of the 
driveway entry. 
 
The dwellings are 
provided with 
adequate setbacks 
and variation to the 
maximum building 

Yes 
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height is sought in this 
application and 
addressed separately 
in this report (refer 
Clause 4.6 discussion 
above). 
 
There will be no 
significant impacts on 
adjoining properties or 
open space areas 
given that the 
development is 
contained on a large 
allotment with 
shadows cast by the 
buildings to fall mainly 
within the site. The 
extent of 
overshadowing is 
considered 
reasonable for a 
density of this scale 
as envisaged in the 
Planning Proposal 
and Clause 7.14 in 
LEP 2012. 
 

2.6 Bush Fire 
Hazard  
 
 

Development subject to bushfire 
risk will be required to address 
the NSW Rural Fire Service 
Guidelines entitled "Planning for 
Bushfire Protection 2006”. 
 

The site is identified 
as being part 
Category 1 (Highest 
Risk) and part 
Vegetation Buffer (see 
Attachment 5). The 
application is 
accompanied by a 
bushfire report and 
was referred to the 
NSW Rural Fire 
Service as an 
“Integrated 
Development” 
pursuant to Section 
4.46 of the 
Environmental 
Planning and 

Yes –condition 
applied, refer 
Condition No. 
5. 
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Assessment Act, 1979 
under the provisions 
of Section 100B of the 
Rural Fires Act 1997. 
The NSW Rural Fire 
Service has assessed 
the Development 
Application and 
issued their General 
Terms of Approval 
dated 20 May 2021 
(see Attachment 15). 
 

2.7 Geotechnical 
Site Stability  

Areas possibly subject to 
movement or slip are identified 
by the Hills LEP 2012 Landslide 
Risk Maps or identified by 
Council to be considered subject 
to movement or slip. It is shown 
with cross hatching on the site 
specific maps. 
 
A suitable geotechnical 
appraisal must be submitted by 
the applicant and may be 
subject to assessment by an 
independent expert review panel 
at the expense of the applicant.  
 
The geotechnical appraisal must 
satisfy Council that an 
acceptable level of risk is 
achieved with respect to the 
possibility of movement or slip 
adversely affecting the proposed 
development or being caused by 
the proposed development. 
 

The site adjoins an 
area with identified 
geotech constraints. A 
geotechnical 
assessment report 
has been submitted 
with the Planning 
Proposal and a further 
report accompanies 
this application. 
 
The Development 
Application and 
accompanying 
geotechnical report 
and civil drawings has 
been peer reviewed 
and endorsed by an 
independent geotech 
panel comprising 3 
members from SMEC, 
Geotesta and Asset). 
A condition is 
recommended with 
reference to this 
matter. 
 

Yes – 
conditions 
applied, refer 
Condition No. 
39. 

2.8 Bushland and 
Biodiversity 
(Check Maps 
and Site 
Inspection) 

Significant flora and fauna 
species, communities, 
ecological communities and 
habitat corridors should be 
preserved and rehabilitated 
where possible.  

The site contains 
remnant bushland 
being a Blue Gum 
High Forest. The 
proposal is 
accompanied by a 

Yes – 
conditions 
applied, refer 
Condition Nos. 
10, 34, 35, 36, 
91, 92, 104, 
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A Flora and Fauna Assessment 
and a Species Impact Statement 
(SIS) may be required for some 
development under the 
requirements of the 
Environmental Planning & 
Assessment Act, 1979, and the 
Threatened Species 
Conservation Act, 1995.  
 

detailed ecology 
report that confirms 
that the development 
will appropriately 
remove weeds.  etc. 
from this area and 
ensure its on-going 
maintenance. The 
proposal has been 
assessed by Council’s 
Senior Biodiversity 
Officer and no 
objection is raised 
subject to conditions. 
 

115 and 125. 

2.9 Erosion and 
Sediment 
Control 

An Erosion and Sediment 
Control Plan (ESCP) is required 
to be submitted in accordance 
with “Managing Urban 
Stormwater – Soils and 
Construction”, produced by the 
NSW Department of Housing. 
 

Satisfactory. A 
standard condition on 
erosion and sediment 
control will be 
imposed in any 
approval. 
 

Yes 

2.10 Heritage 
(Check LEP 
and Maps) 

Views to and from significant 
items of natural or cultural 
heritage should not be impeded 
by development.  
 
If the development is within the 
Rouse Hill Development Area, 
SREP No. 19 will also apply. 
 
All developments must address 
and comply with the provisions 
of Part C Section 4 – Heritage 
where:  
 
The development site is listed in 
of LEP 2012 Part 1 of Schedule 
5 or is within a Heritage 
Conservation Area under LEP 
2012 Part 2 of Schedule 5; or  
 
The development site adjoins a 
site listed in Schedule 5 of LEP 
2012 or adjoins a conservation 

The subject site is not 
identified as a 
heritage item nor is it 
located within a 
heritage conservation 
area. The site 
however adjoins 
Heritage listed land 
and a Heritage Impact 
Statement was 
submitted with the 
Development 
Application. The 
proposal has been 
assessed by Council’s 
heritage officer and no 
objection is raised on 
heritage grounds 
subject to conditions. 
 

Yes. 
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area under LEP 2012; or 
 
The development site is, or 
adjoins a site, listed in any Draft 
LEP or Heritage Study that 
identifies potential heritage 
items or sites. 
 

2.12 Stormwater 
Management 

Concentrated stormwater flow 
must be connected to Council’s 
drainage system.  
 
Check 88B Instrument whether 
OSD is required, and whether 
the subject lot has legal rights to 
connect to drainage easements. 
 
On Rural land, discharge points 
from tank overflows etc should 
not cause erosion or impact on 
adjoining properties. 

Satisfactory. The 
Development 
Application is 
accompanied by 
stormwater drainage 
strategy that has been 
assessed as being 
satisfactory by 
Council’s Senior 
Subdivision Engineer 
subject to conditions. 
 
The proposal 
incorporates 
appropriate setbacks, 
landscaping and deep 
soil zones, that will 
permit stormwater 
penetration and will 
reduce runoff and the 
impact of stormwater 
on site and in the 
area. 
 
The proposed 
development 
incorporates WSUD 
and is accompanied 
by a BASIX 
Certificate. 
 

Yes 

2.14.1 Dwellings – 
Building 
Setbacks 
 

Other Road: 10m or as depicted 
on DCP Maps 1-4  
 

The 10m front setback 
is not applicable as 
the roads are 
basically internal 
driveways or private 
access roads. 
 

Yes 
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As with the similar 
integrated housing 
development in the 
area (e.g. land 
adjoining the Heritage 
Park), the proposal 
has been designed 
having regard to the 
following criteria: 
 
• building setbacks 

that progressively 
increase as wall 
heights increase to 
reduce bulk and 
overshadowing; 

• that an adequate 
area is provided 
between the garage 
of any dwelling and 
the driveway or 
private access road 
adjacent to it to 
enable a motor 
vehicle to be parked 
without impeding the 
use of the driveway 
or private access 
road. In this regard 
a setback of 5.5 
metres is 
suggested. 

 
The DCP requires a 
minimum side setback 
of 900mm. A setback 
of 900mm is provided 
between the detached 
dwellings. 
 
DCP requires a 
minimum rear setback 
of 4m at the ground 
floor and 6m to the 
second floor. 
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The proposal provides 
a rear setback to 
external boundaries of 
4m to all dwellings 
with a first floor 
setback of at least 6m 
provided to dwellings 
other than dwellings 
22 – 30 which are 
provided a first floor 
setback to their 
internal boundary of 
4m. A further 6m 
landscaped setback is 
provided between the 
internal property 
boundary and the 
boundary with 
Heritage Park, and 
this setback is 
considered 
appropriate. 

2.14.2 Site Coverage On land zoned E4 -  maximum 
site coverage is 30%. 
 
Dwelling building footprint is to 
be no more than 45% of the site 
coverage, with the exception of 
land shaded pink on Map 
Sheets 1-42.  
 

12.3% site coverage. Yes 

2.14.3 Building Height LEP 2012 4.3 Height of 
buildings 
(1) The objectives of this clause 
are as follows: 
(a) to ensure the height of 
buildings is compatible with that 
of adjoining development and 
the overall streetscape. 
(b) to minimise the impact of 
overshadowing, visual impact, 
and loss of privacy on adjoining 
properties and open space 
areas. 
(2) The height of a building on 
any land is not to exceed the 

The proposal seeks a 
variation to the 9m 
height control for the 
site with 22 of the 38 
dwellings exceeding 
the maximum allowed 
building height by 
300mm to 2500mm. A 
clause 4.6 written 
request accompanies 
this application and 
discussed above. 

No. Variation 
proposed and 
discussed 
above. 



 
LOCAL PLANNING PANEL MEETING 06 JULY, 2021                        THE HILLS SHIRE 
 
 

PAGE 25 
 

maximum height shown for the 
land on the Height of Buildings 
Map. 
 

2.14.4 Private Open 
Space 

Private open space (behind the 
front building line) is to be 20% 
of the lot area or 80m2 
whichever is the greater with a 
minimum 6 metre by 4 metre 
area.  
 

The proposal is 
provided with 
courtyard areas of 
between 26.5m2 and 
238.8m2. This 
exceeds the 
requirement of 24m2 
contained in the Small 
Lot Housing 
(Integrated Housing)  
DCP which was used 
as a guide for this 
development. 
Notwithstanding this it 
is considered that 
adequate private open 
space is provided 
both for outdoor living 
and clothes drying 
particularly noting that 
the development is 
provided with 1,770m2 
of highly embellished 
communal open 
space. 
 

Yes 

2.14.5 Landscaping On land zoned E4 - minimum of 
70%. 
 
Note: Landscaped area does 
not include any paved or built 
upon area such as driveways, 
tennis courts, patios/decks, 
outbuildings or pools. 
 

The development 
provides a total of 
53.2% or 14,407.6m2 
of the site area as 
landscape area. 
Despite this variation 
the development is 
consistent with the 
site specific controls 
outlined below. 
 

Yes 

2.14.6 Dwelling 
Design and 
Construction 

Stairs, single storey verandas, 
single storey entry features, and 
single storey porticos may 
encroach up to 1.2 metres of the 
building setback for 30% the 

Satisfactory. Each 
dwelling has been 
designed with 
habitable windows 
and primary door to 

Yes 
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width of the dwelling provided 
materials and design and 
colours be consistent with the 
dwelling. 
 
Dwellings must be designed so 
that walls facing public spaces 
contain window or door 
openings to a habitable room.  
 

address the public 
domain. 

 Garage 
Location and 
Design 

Garages should be no more 
than 6.5m in width and should 
not extend across more than 
50% of the width of the property 
(measured at the required 
building line setback).  
 
Garages must be designed to 
be:-  
 
visually subservient;  
 
integrated into the overall 
dwelling design; and  
 
constructed of similar materials 
and finishes to the dwelling. 
 

Although the 
development presents 
to an internal 
driveway the 
dwellings have been 
designed to be 
appropriately 
incorporated into the 
design of each 
dwelling. 

Yes 

2.14.7 Cut and Fill Maximum 600mm of filling 
without a concealed dropped 
edge beam. 
 
Maximum of 1.5 metres with a 
concealed dropped edge beam.  
 
Excavation in excess of 1 metre 
may be permitted, subject to 
there being no adverse effect on 
the adjoining owners and the 
submission of structural 
engineer’s details of retaining 
walls with the Development 
Application, or alternatively, a 
separate Development 
Application is to be submitted.  
  

The proposal has 
been designed to 
minimise the amount 
of cut and fill required, 
whilst also providing a 
built form that is 
appropriate 
considering the 
context of the site and 
the surrounding area. 

Yes 
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2.14.8 Building 
Materials  

Materials to be compatible with 
surrounding developments. 
 
A schedule of external materials 
and colours is required. 
 

The materials 
proposed are 
appropriate when 
considering their 
visual and 
environmental impact 
as well as their 
suitability for the 
proposal. A schedule 
of colours and 
materials 
accompanies the 
application. 
 

Yes 

2.14.9 Visual and 
Acoustic 
Privacy 

Buildings are to be designed to 
ensure maximum protection of 
privacy. Where appropriate 
consideration should be given 
to:  
 
using windows that are narrow, 
translucent or obscured or, in 
the case of bathrooms, have 
window sills a minimum of 1.5 
metres above the upper storey 
floor level; and  
 
ensuring that windows that face 
directly to the windows, 
balconies or yards of adjoining 
dwellings are appropriately 
screened.  
 
First floor balconies will not be 
permitted where they overlook 
living areas of adjacent 
dwellings.  
 
Windows should be placed to 
minimise direct viewing between 
dwellings.  
 
Dwellings are to be designed to 
limit the potential for noise 
transmission to the living and 
sleeping areas of adjacent 

The proposal contains 
design elements 
which seek to reduce 
potential visual, 
privacy and acoustic 
impacts and promote 
a high standard of 
residential amenity. 
This includes the 
siting/internal layout of 
dwellings, size of 
windows, as well as 
incorporating other 
treatment elements 
including compliant 
setbacks and 
landscaping. 
 
The development has 
been designed to 
create different 
‘zones’ with more 
active areas clustered 
together on the 
ground floor and the 
more passive areas 
also clustered 
together 
predominantly on the 
first floor to maximise 
acoustic privacy. 
 

Yes 
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existing and future 
developments. 
 
Careful consideration should be 
given to the location of air-
conditioning systems, swimming 
pools and the like to minimise 
the impact on the amenity of 
adjoining properties.  
 
Private open space areas and 
driveways are to be designed to 
minimise noise impacts.  
 
Dwellings that adjoin classified 
roads are to be designed to 
ensure acceptable internal noise 
levels, based on Environmental 
Protection Authority – 
Environmental Criteria for Road 
Traffic Noise and Australian 
Standard 3671 – Road Traffic 
Noise Intrusion – Building Siting 
and Construction.  
  

2.14.10 Solar Access At least 50% of the required 
private open space within the 
subject property and that on 
adjoining properties, is to 
receive direct sunlight for a 
minimum of 4 hours between 
9am and 3pm on 21 June.  
 
Living areas of dwellings shall 
be orientated to the north 
wherever possible.  
 
Maximise the amount of direct 
sunlight available to clothes 
drying areas.  
 
Where possible, orient buildings 
30 degrees east and 20 degrees 
west of true north. This is 
illustrated in the following 
diagrams:  

Satisfactory. 
Appropriate solar 
access, in accordance 
with Council controls 
will be provided. 
Where appropriate, 
windows will be 
treated with 
appropriate shading 
elements. 

Yes 
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Where winter solar access is not 
optimum consider the use of 
double-glazing or high 
performance glass.  
 
Windows should have suitable 
shading or other solar control to 
avoid summer overheating.  
 
Consider the use of horizontal 
shading devices (for north facing 
windows) including eaves, 
verandahs, pergolas, awnings 
and external horizontal blinds to 
allow low winter sun whilst 
providing shade from high 
summer sun.  
 
West facing windows can cause 
excess heat in summer. If 
suitable, minimise the size of 
east and west facing windows, 
or consider external vertical 
shading devices such as vertical 
blinds, blade walls and thick 
vegetation.  
 
Shading elements are to be 
integrated into the overall 
elevation design.  
 

2.14.11 Ventilation Maximise ventilation and 
consider fans, louvered windows 
and seals. 

The development has 
been designed with all 
dwellings to achieve 

Yes 
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 natural ventilation. 
2.14.12 Lighting Lighting to comply with BCA and 

maximise natural lighting 
 

Satisfactory. Will be 
conditioned in any 
approval. 
 

Yes 

2.14.14 Car Parking 
and Vehicular 
Access 

Car parking is to be provided in 
accordance with Part C Section 
1 – Parking. 
Driveways and parking areas 
should enable the opportunity 
for landscape screening, and be 
convenient and safe. 
 
At least one car parking space 
must be provided behind the 
front building line.  
 
Single garages: Minimum 5.5m 
x 3.0m.  
 
Double garages: Minimum 5.5m 
x 5.0m. 
 

The proposed 
driveway and all 
vehicular areas are to 
be appropriately 
dimensioned and are 
to be undertaken in 
accordance with 
Council’s 
requirements. 
 
The proposal will 
provide for safe and 
efficient vehicular 
movement on site and 
both entering and 
exiting the site. The 
garages internal 
dimensions comply 
with the DCP. 
 

Yes 

2.14.15 Access and 
Surveillance 

(a) Site planning and dwelling 
design is to allow general 
observation of the street, the 
site and the approaches to the 
dwelling entry from the inside of 
each dwelling. 
(b) Access to dwellings is to be 
direct and without unnecessary 
barriers. For example, use 
ramps instead of stairs/steps, 
consider the height and length 
of handrails and eliminate 
changes in level between 
ground surfaces. 
(c) Stairs and ramps are to have 
reasonable gradients and non 
slip even surfaces. Refer to 
Australian Standard 1428.1 - 
2001 Design for Access and 
Mobility and supplementary AS 
1428.2 - 1992. 

The site planning and 
design provides for 
passive surveillance 
of the street with all 
dwelling oriented to 
address the internal 
roads. The proposal 
also provides direct 
access into each 
dwelling without 
unnecessary barriers 

Yes 
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2.15 Fencing Any boundary fencing shall be 
subject to the requirements of 
the Dividing Fences Act 1991. 
 
Front fencing is to be consistent 
with the height, scale, and style 
of existing fencing in the street. 
Where there are no existing 
front fences, front fences are not 
supported.  
 
Where front fencing over 1.2 
metres in height is proposed, 
this shall be of open style.  
 
Any fencing in the front setback 
over 1.2m in height shall be 
setback from the front boundary 
a minimum of 500mm to allow 
opportunities for landscaping to 
soften the impact of the fence.  
 
Consideration will be given to 
fencing on secondary road 
frontage setbacks, subject to 
there being no adverse affect on 
the immediate area and on 
traffic visibility and be of a 
design to incorporate features 
such as landscaping bays or a 
variation/combination of 
materials.  
 
Side and rear boundary fencing 
should be a maximum of 1.8 
metres in height.  
  

Proposed fencing is to 
be consistent with the 
character and style of 
the proposal as well 
as other 
developments in the 
area. 

Yes 

2.16 Waste 
Management 
 

Adequate storage for waste 
materials must be provided on 
site.  
 
All waste storage areas must be 
screened from view from any 
adjoining property or public 
place.  
 

Sufficient storage 
areas are provided to 
all dwellings. 
 
Waste is to be 
appropriately 
managed during the 
construction stages of 
the development. 

Yes 
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Bin storage space is to be:  
 
incorporated into the landscape 
design of each dwelling; and  
 
adequate for one 240 litre 
garbage bin and one 240 litre 
recycling bin per dwelling.  
 
Location of the bin storage 
space must allow the bins to be 
wheeled to the street kerb over 
flat or ramped surfaces with a 
maximum grade of 7% and not 
over steps, landscape edging or 
gutters or through the dwelling.  
 

 
Appropriate waste 
facilities and waste 
storage area are to be 
provide or each 
dwelling. 

2.17 Services Ensure sufficient water supply 
and disposal of sewage 
measures are available.  
 
All water, gas, power and 
communication services are to 
be located underground. 
 

All appropriate 
services are to be 
made available and 
are to be 
appropriately located 
on site in accordance 
with Council controls. 
 
Will be conditioned 
accordingly. 
 

Yes 

2.18 Swimming 
Pools  

Swimming pools are not to be 
located within the front or 
secondary boundary setback.  
 
Minimum setback of 1m from 
the waterline to side and rear 
boundaries.  
 
Swimming pool filters are to be 
placed at a location away from 
dwellings on adjoining 
properties and enclosed in 
soundproof structures.  
 

The swimming pool is 
located towards the 
rear of the site. 
 
The swimming pool is 
set back >1m from 
side and rear 
boundaries. 
 
This portion of the site 
does not adjoin 
residential properties 
and the filter will be 
located in a 
soundproof enclosure. 

Yes 

- Driveway 
Gradient 

Assess the drive gradient 
against Council’s Subdivision 
Specifications 

Satisfactory, as 
assessed by Council’s 
Senior Subdivision 

Yes 
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 Engineer. 
 

- BASIX 
Certificate 

BASIX Certificate is required for 
new dwellings, granny flats, 
additions over $50k, and pools 
larger than 40kL. 
 
Ensure all required BASIX 
Certificate commitments are 
reflected on the plans. 
 

Satisfactory – 
submitted with the 
application and 
commitments are 
reflected on the plans. 

Yes. BASIX 
condition 
applied, refer 
Condition No. 
88. 

- 88B 
Restrictions 

Ensure all applicable 88B 
restrictions have been reviewed, 
considered and addressed. Non 
compliances should be 
addressed and consider consent 
requirements from the benefiting 
authority. 
 
Note: Clause 1.9A of LEP 2012 
provides the suspension of 
restrictions where a 
development would otherwise 
be permitted by Council.  
 

Satisfactory. 
Conditions are 
recommended in any 
approval in relation to 
on-site detention, 
WSUD and vegetation 
management area. 

Yes. 
Conditions 
applied – refer 
Condition Nos. 
115 and 120. 

 
Appendix C8 

 
370 Old Northern Road, Castle Hill 

C.8.2.1 Site Planning (a) Future development is to be 
generally located in accordance 
with Figure 7. 
 

 

The development is 
generally located in 
accordance with this 
figure with a total of 
38 dwellings being 
provided which is 
consistent with this 
figure. The internal 
road layout is also 
generally consistent 
with this figure. 

Yes 
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C.8.2.2 Vegetation (a) Future development on the 
site should include a Vegetation 
Management Area of 
approximately 5,950m2 for the 
significant vegetation located in 
the southern portion of the site, 
as outlined in red in Figure 7. 
 
(b) The Vegetation Management 
Area should be identified as a 
Restricted Development Area on 
the title. 
 
(c) Future development on the 
site should include the provision 
of a Vegetation Management 
Plan (VMP) in accordance with 
Council’s Vegetation 
Management Plan Guidelines. 
 
(d) The Vegetation Management 
Area must not form any part of 
the Asset Protection Zone on 
the site. 
 

(a) 5.997m2 

Vegetation 
Management Area is 
proposed to assist 
with protecting and 
enhancing the Blue 
Gum High Forest 
located on the 
southern portion of 
the site. 
 
(b) RDA on title will be 
imposed as a 
condition of consent. 
 
(c) DA is 
accompanied by a 
VMP. 
 
(d) Plans submitted 
demonstrate that the 
Vegetation 
Management Area 
does not form part of 
the Asset Protection 
Zone. 

Yes 

C.8.2.3 Heritage A six (6) metre densely 
vegetated landscape buffer 
along the western boundary is to 
be included as common 
property and managed in 
perpetuity. 

Submitted plans show 
a 6m vegetated 
setback is provided to 
the entire western 
boundary. 

Yes 

C.8.2.4 Access (a) Construction of median 
treatment and deceleration lane 
to be constructed by the 
applicant in accordance with 
Austroads and Roads and 
Maritime Services requirements, 
prior to issuing an occupation 
certificate for any development 
on the site. 
 
(b) The median treatment and 
deceleration lane shall be 
constructed at the cost of the 
applicant. 

Details of median 
treatment and 
deceleration lane 
have been assessed 
and approved subject 
to conditions by the 
RMS. 
 

Yes – refer 
Condition No. 
6. 
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(c) Consent shall not be granted 
for future development unless 
the applicant has demonstrated 
that a Deed of Agreement has 
been entered into with the 
Roads and Maritime Services 
for the provision of the raised 
median strip and deceleration 
land on Old Northern Road. 

C.8.2.5 Transport Future development on the site 
shall address any ongoing or 
temporary impacts to Transit 
Stops within the vicinity of the 
site. 
 

The traffic report 
confirms that 
appropriate access is 
able to be maintained 
to bus stops in the 
vicinity of the site. 
 

Yes 

C.8.2.6 Geotechnical 
Site Stability 

(a) Monitoring and assessment 
shall be undertaken as part of 
any future development on the 
site to confirm that no ongoing 
movement is present. If creep is 
still on-going then design 
measures shall be put in place 
to cope with potential creep 
movements. 
 
(b) Geotechnical assessment for 
the site should assess the 
suitability of the basement 
excavation depths. 
 
(c) The southwest area of the 
site (adjacent to and within the 
landscaped reserve area) shall 
be investigated as part of design 
development for the site to 
assess: 
 
• the extent of the uncontrolled 

filling and dam sediments; 
• the toe of the slip inferred to 

daylight in the area; and 
• the geological conditions 

expected to be encountered 
during the development of 
the common basement. 

 
(d) Detailed design 
documentation of the 

The Geotech report 
submitted with the 
Planning Proposal  
and resubmitted with 
this development 
indicates that the site 
was last subject to an 
ancient landslip 
approximately 
100,000 years ago 
and is unlikely to be 
subject to further 
slips. 
 
The Development 
Application has been 
peer reviewed and 
endorsed by an 
independent geotech 
panel comprising 3 
members from Asset, 
SMEC and Geotesta 
 
A condition is 
recommended with 
reference to the 
geotech report. 

Yes. Refer 
Condition No. 
39. 
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subdivision plan and 
subsequent construction shall, 
among other things, address the 
following issues: 
 
• Any development that 

intersects with, or extends 
below the slide plane should 
be provided with dedicated 
drainage to render elevated 
groundwater pressures 
improbable; 

• Provision of appropriately 
sized pipe culverts beneath 
the access roadway on the 
eastern boundary and 
through the Reserve to 
accommodate overland flows 
from upslope properties, 
cognisant of the potential for 
debris to accumulate near 
such culverts; 

• No engineered structures be 
located on uncontrolled fill; 
and 

• Achieve best industry 
practice for hillside 
development. 

 
(e) Investigations, back analysis 
and stability assessment shall 
be undertaken of the existing 
driveway to confirm the 
proposed access route to the 
property is stable and will not 
result in either a safety issue or 
a financial liability to the 
proposed development/owners. 
 
(f) Further assessment and 
design of development be 
undertaken for the final building 
platforms and subdivision. 
 
Note. The above controls are 
based on the recommendations 
of the Geotechnical Peer 
Review Report for 370 Old 
Northern Road, Castle Hill dated 
19 April 2017. Reference should 
be made to this report. 
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3. Issues Raised in Submissions 
 
The proposal was notified for 14 days on two separate occasions. One submission was 
received during the first notification period. Amended plans and documentation were 
submitted by the applicant on 8 December 2020 and re-notified. Two submissions were 
received in the second notification period. A further two submissions were received after the 
closure of both notification periods. 
 
The issues raised in the submissions are summarised below. 
 
ISSUE/OBJECTION COMMENT 
1st Notification: 
 
The proposal exceeds the allowable 9m height plane in 19 out of a 
total of 38 dwellings. This is therefore not an isolated design outcome 
but a systematic design infringement. 
 

The Development 
Application is 
accompanied by a 
written request 
pursuant to Clause 4.6 
of LEP 2012, which is 
discussed in detail in 
Section 1 of this 
report. The application 
originally sought a 
variation for 19 
dwellings, which was 
increased to 22 
dwellings as a result of 
the reconfiguration of 
the internal driveway 
to mitigate the impact 
on neighbouring trees 
located on the 
objector’s property. 
Notwithstanding this 
increase in the number 
of dwellings exceeding 
the building height 
limit, the variation 
does not undermine 
the objectives of the 
development standard 
and provides a better 
planning outcome 
having regard to the 
relevant case laws in 
relation to Clause 4.6. 
 
This issue does not 
warrant refusal of the 
application. 
 

The proposal seeks to lessen the gradient of the single access handle 
driveway from Old Northern Road by raising the level at the bottom by 
4m. This means that the proposed finished road level at 372 Old 
Northern Road southwestern corner boundary will be 4m above 

It is noted that the 
proposed suspended 
driveway is similar to 
what has been 
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ISSUE/OBJECTION COMMENT 
existing natural ground level. This will necessitate at minimum, a 4m 
high major retaining wall plus safety balustrade/wall which will 
dominate visibility into/out of the 372 ONR site at that corner (the 
existing access handle already sits above the 372 ONR southern 
boundary, but will now have the vastly increased traffic attendant to a 
38 medium-density dwelling proposal). 
 
In addition to the overlooking aspect, the proposed driveway will affect 
the health of vegetation along that section of my SW boundary. 
Amongst other trees, there is a row of Pines here (15-20m high with 
6m dia. spreads) some 1-2m inside the 372 ONR boundary. It should 
be also pointed out that the last 4 remaining protected Blue gum high 
forest trees on the 372 ONR site (2 of which are within 3m of that 
boundary), may also be affected. 
 
 

approved in the 
previous subdivision 
approval except that it 
is now proposed to be 
suspended with pier 
and beam construction 
(rather than filled with 
retaining walls) to 
mitigate the impact on 
neighbouring trees. 
The constraints will be 
managed by way of a 
tree protection plan 
and will be conditioned 
in any approval. The 
application has been 
assessed by Council’s 
Senior Subdivision 
Engineer and Senior 
Biodiversity Officer 
who raised no 
objections to the 
proposal subject to 
conditions. 
 

Along the northern section of the adjoining property’s (372 Old 
Northern Road) southwestern boundary, the proposal shows the siting 
of 4 dwellings – H15, H16, H17 & H18 to within 5.3m of said boundary. 
By section, it is shown that the ‘Eastern facing’ open spaces outside 
these dwellings will be approximately 1.5m to 2.0m below natural 
ground level. Proposed drawings show a ‘vegetation corridor’ some 2m 
wide between the ‘Eastern’ open space of these 4 dwellings and a 
retaining wall to the 372 ONR boundary. 
 
This section of that boundary alone, has a row of 9 mature Pinus 
Montezumas growing to 25m in height. The position of these proposal 
dwellings & the cut here will be within the ‘drip-zone’ and will 
compromise the health & stability of these trees that are also subject to 
strong up-slope winds from the Heritage Park adjacent.   
 

The plans have been 
amended by removing 
the proposed 
excavation works to 
the rear of these 
dwellings at interface 
with No. 372 Old 
Northern Road to 
mitigate the impact on 
neighbouring trees. 
Council’s Tree 
Management Officer 
has assessed the 
application and no 
objection is raised 
subject to Tree 
Protection Zone 
conditions. Refer 
Condition Nos. 61, 62, 
63, 64, 65 and 67. 
 

2nd Notification: 
 
Concern is raised regarding varying the 9 metre height as it will 
obstruct the view to the mountains which is one of the qualities of the 
Park and should not be lost. The Heritage Park committee and 
Historical Society worked hard to see that this was part of the building 

The application has 
been reviewed by 
Council’s Heritage 
Officer and no 
objection is raised on 
heritage grounds. 
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ISSUE/OBJECTION COMMENT 
requirements. 
 
Height of proposed suspended access roadway: 
 
As the current access ramp from Old Northern road is set at a gradient 
too steep for current regulations, it is proposed to modify this to a 
lesser gradient with a new suspended additional section laid over the 
existing. 
 
At the boundary corner of the handle of No. 370 (subject site) and No. 
372, the suspended roadway is proposed to be around 4m above the 
natural ground line and very close to the boundary with No. 372. This 
roadway will massively overlook the adjoining site, affect privacy, 
general amenity and is completely unacceptable. 
 

The elevated driveway 
is similar in height with 
the 14-lot subdivision 
approved under DA 
726/2012/ZD 
previously. The levels 
are generally the same 
as they are both linked 
to providing access 
down to the site via 
the existing access 
handle at an 
appropriate/compliant 
grade (15%). The 
need for and 
appropriateness of this 
was considered with 
the Planning Proposal. 
 
As noted above, the 
elevated driveway is 
similar to what has 
been approved in the 
previous subdivision 
approval except that it 
is now proposed to be 
suspended with pier 
and beam construction 
(rather than filled with 
retaining walls) to 
mitigate the impact on 
neighbouring trees. It 
will be managed by 
way of a tree 
protection plan and will 
be conditioned in any 
approval. 
 
Impact on privacy and 
overlooking is 
negligible given the 
reasonable separation 
distance between the 
development and 
heritage-listed item. 
 

Height of Proposed Building Ridges: 
 
The proposal is governed by a 9m maximum building control height, 
but exceeds that in 22 of the total 38 dwellings. In the case of dwellings 

The proposed 
variation to building 
height is addressed in 
Section 1 of the 
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ISSUE/OBJECTION COMMENT 
H15, H16, H17 & H18, they are now proposed to be between 1.68m & 
around/over 2.8m above that maximum control height. This is 
completely unacceptable; all the dwellings should comply with the 
maximum control height. 
 
Reduction of the proposed ridge heights to the maximum allowable can 
be achieved by re-designing the building envelopes and/ or lessening 
the proposed roof pitches. 
 

Report with the 
applicant providing a 
Clause 4.6 written 
request which is 
considered 
satisfactory. 

LATE SUBMISSIONS FROM THE NEW OWNER OF ADJOINING 
PROPERTY AT 372 OLD NORTHERN ROAD: 
 
A late submission was received on 3 June 2021 from the Solicitor of 
an incoming owner of the adjoining property at 372 Old Northern Road 
(which contains a State heritage listed item). Concern is raised that a 
consequence of the approval of this development would be the denial 
of access and the effective extinguishing of the existing use rights of 
the southern driveway accessing the southern and western portion of 
the State Heritage listed property. 
 
They understand that Transport for New South Wales have advised 
the applicant and Council that they have no record of the existing 
driveway, that they consider it unauthorised and the proposed road 
design should not allow but prevent continued access to the property’s 
southern driveway. 
 
Page 15 of the Conservation Management Plan (CMP) for ‘Mirrabooka’ 
refers specifically to the southern driveway (see extract below): 
 
“By 1943 an access track had formed running from the Old Northern 
road to a small farmhouse built c1930s below Mirrabooka’s future 
position, and then continuing down the slope to another older 
farmhouse close to the orchards of the Banks family. The first section 
of this track that runs from the Old Northern Road remains as a 
driveway into the lower grounds of Mirrabooka.” 
 
On page 91 of the CMP, a section titled “Old Access Track” notes the 
following: 
 
“An important part of the site’s layout is the access track that provided 
access to the 19th century farm to the west of Mirrabooka (as well as 
access to the former 1930s cottage sited within the Mirrabooka 
allotment). The access track forms the division between the proposed 
House and garden curtilage area (generally above the track) and the 
grounds (below and including the track). The important attribute of the 
track is its alignment as an interpretation of a traditional site layout 
feature predating the Mirrabooka development. While the track may be 
extended, and widened or its levels altered, its basic alignment should 
be retained and interpreted.” 
 
Recommendation 52 Policy: “Ensure the basic alignment of the old 
access track dividing the site is retained and interpreted in any future 

Council’s Heritage 
Officer has liaised with 
the relevant officer at 
Heritage NSW in 
relation to the issues 
raised in this late 
submission. The 
following comments 
were provided in 
consultation with the 
relevant staff at 
Heritage NSW: 
 
• Heritage NSW does 

not consider the Old 
Access Road 
(secondary 
driveway) to form 
part of the State 
heritage curtilage 
and believes it is 
better characterised 
as an item of local 
significance pending 
further review by 
Council.  

• The significance of 
the Old Access 
Road is detailed in 
the Conservation 
Management Plan 
(CMP) and this 
document should be 
referred to for any 
future evaluation of 
the impacts upon 
the site. However 
reference in the 
CMP to the Old 
Access Road is not 
taken to be an 
extension of the 
heritage curtilage. 



 
LOCAL PLANNING PANEL MEETING 06 JULY, 2021                        THE HILLS SHIRE 
 
 

PAGE 41 
 

ISSUE/OBJECTION COMMENT 
site layout.” 
 
It is important to note that, as a consequence of site topography, the 
existing southern driveway is in the only possible location to practically 
access Old Northern Road. 
 
It is their view that it has been firmly established and that there are 
existing use rights attached to the southern driveway. 
 
The actions of TfNSW to deny access are without legal foundation. 
Council’s role and responsibility is to protect the legitimate interests of 
372 Old Northern Road and to allow its continued access from the 
southern driveway to Old Northern road or impose deferred 
commencement conditions which will ensure that vehicular access can 
be provided by a right of way to the southern and western portions of 
372 Old Northern Road. 
 

 
Copy of this 
submission was 
forwarded to Transport 
for New South Wales 
(TfNSW) at the 
request of the 
purchaser for 
consideration  and 
response. In response 
to this late submission, 
TfNSW have amended 
and updated their 
concurrence letter 
approving the 
proposed access 
arrangement that 
includes the existing 
southern driveway for 
the neighbouring 
property to be 
retained, 

A further submission dated 23 June 2021 was lodged directly with 
TfNSW by the Solicitor of the new owner of the adjoining property at 
372 Old Northern Road questioning TfNSW’s updated concurrence 
suggesting that the approval of a new private road intersection with Old 
Northern Road will be in breach of clause 3.2.3(a) and figure 3.1 of 
Australian/New Zealand Standard (“AS/NZS”) 2890.1:2004. In the 
Solicitor’s opinion, it will create a conflict/safety hazard situation due to 
their client’s existing southern driveway at 372 Old Northern Road. 
They do not believe that TfNSW has undertaken a detailed risk 
assessment of the consequences of approving the new access road 
design proposed in the Development Application and its direct impact 
on their client’s access to 372 Old Northern Road. The Solicitor is of 
the view that TfNSW and Council have a duty of care to ensure that 
the mandatory standards within AS/NZS 2890.1:2004 are upheld, 
especially in circumstances where there is proposed an intersection 
with a classified road. It is their opinion that TfNSW and Council will be 
liable, should there be an accident, insurance claims for vehicular 
damage or personal injury in the future, should this proposed 
arrangement be approved.  
 

At the time of writing 
this report, TfNSW has 
advised that they will 
respond to the issues 
raised in the 
submission within 21 
days. Given that this 
new submission raises 
further concerns it is 
considered 
appropriate to await 
the response from 
TfNSW prior to the 
final determination of 
this matter. 

 
4.  Internal Referrals 
The application was referred to following sections of Council: 
 

• Traffic 
• Subdivision Engineering 
• Environmental Health 
• Tree Management & Landscaping 
• Ecology 
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• Resource Recovery 
• Heritage 
• Open Space & Recreation 
• Property 
• Land and Spatial Information 
• Section 7.12 

 
No objection was raised to the proposal subject to conditions. Relevant comments have also 
been provided below: 
 
Heritage Comments: 
The subject property is located at Lot 2 DP 135804 known as 370 Old Northern Road, Castle 
Hill. It adjoins ‘Mirrabooka’, which is listed on the State Heritage Register in accordance with 
the decision of the special Minister of State made on 13 October 2020, and will be included 
in Schedule 5 of The Hills Local Environmental Plan 2019 as part of future housekeeping 
actions (see Figure 1).  

 
Figure 1 

Site locality and proximity to heritage item I111 
The Conservation Management Plan identifies Mirrabooka and its gardens as significant in 
terms of: 
 
 

• Twentieth century modernism in NSW 
• Architect Bruce Rickard’s body of work  
• The house, garden and horticulture collection 
• Comparison with similar sites  

 
The proposed development does not encroach into the heritage curtilage of the State 
heritage listed site (refer Attachment 17). The building setbacks to the adjoining boundary of 
Mirrabooka are approximately 5m which is not considered to detract from the site as it 
adjoins the garden and not the dwelling. The proposed structures along the eastern fence 
breach the height by 2.2m – 1.5m, which equates to a maximum building height of 11.2m. 
This is not considered to affect the western views from the heritage house which is 13m 
higher than the proposed dwellings.  
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The proposed development will not impact on any views to the heritage item, which is 
predominantly viewed from Old Northern Road. Beyond this, there are no identified views or 
vistas to the heritage item required to be maintained.  
 
The proposed colours and finishes are neutral and will not detract from the significance of 
the heritage item.  
 
No objection is raised on heritage grounds subject to conditions. 
 
Advice from Heritage NSW 
 
In response to the concerns raised in the late submission received from the purchaser of the 
adjoining heritage site regarding the secondary (southern) driveway, Council’s Heritage 
Officer sought comment from Heritage NSW (although they are not a concurrence authority 
in this matter) to seek clarification and advice on the State heritage item. Heritage NSW 
initially advised that the access track does not form part of the State heritage listing and is 
more suited to a local listing, subject to Council investigations.  
 
Following this, Heritage NSW provided further unsolicited advice to Council as follows: 
 
“HNSW is of the opinion that the whole of the current Mirrabooka site is of local heritage 
significance and should be included in the LEP as an item of local heritage. As such the 
whole of the lot should have its heritage values considered in making planning decisions, 
including the proposed subdivision and driveway access realignment impacting the property, 
Mirrabooka at 372 Old Northern Road, Castle Hill. It is understood that Transport for NSW 
hold a concurrence role for the relevant road alignment works. 
 
The road, the plantings and the dam are just a few of the notable locally significant elements 
of the lower part of the Mirrabooka property as it was historically. Consideration of the 
heritage values of these and other locally significant elements should be an important part in 
any planning issues impacting the site. As discussed, the State significant elements of the 
property are contained in the upper portion of the site as defined in the Heritage Council 
Plan 3215. 
 
Heritage NSW understands that planning for a DA for subdivision of a neighbouring property 
on the southern side of Mirrabooka property proposes an access road and realignment that 
effectively renders an historic access road to the lower part of Mirrabooka unusable, hence 
impacting the local values of that part of the property. HNSW does not support this proposal.  
 
It should also be noted that HNSW does not support the proposed access road as there are 
potential future impacts to the state values of the state heritage register listed portion of the 
site.” 
 
In light of Transport for NSW’s request for the historic road to be decommissioned as 
indicated in their concurrence letter dated 8 April 2021, the applicant was requested to 
submit a revised Heritage Impact Statement (HIS) addressing the heritage impacts 
associated with the proposed decommissioning work. The applicant submitted a revised HIS 
which states the following:  
 
The development provides a new kerb in front of a secondary driveway to 372 Old Northern 
Road, Castle Hill. As outlined above the heritage listing applies to the northern bank of the 
access track. Accordingly the track and gate visible from Old Northern Road do not form part 
of the heritage listing. 
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Heritage Assessment  
It should be noted that Heritage NSW are not a concurrence authority and were merely 
engaged for advice in relation to the State heritage listing only, not commentary with respect 
to recommendations regarding any local significance. Notwithstanding this, a response to 
the issues raised is provided below: 
 

• The part of the property comprising the Old Access Track is not located within the 
State heritage listing and is not currently listed as an item of local significance under 
LEP 2019. The site’s inclusion in LEP 2019 will not form part of the Gazettal of the 
recent LEP review undertaken by Council, given that the review was completed and 
sent to DPIE for finalisation in August 2020 and the Gazettal of the State Item was 
notified to Council in October 2020.  
 

• Council is required to reflect all State Heritage listings under Schedule 5 
Environmental Heritage of the LEP. The identification of this site will be subject to a 
future housekeeping amendment and will be identified as having State significance. 
The timing of such amendment is not known. It should also be noted that listings 
under Council’s LEP are mapped to apply to the whole site on which a heritage item 
is located. In this instance the local heritage mapping would capture Old Access 
Track. 
 

• With respect to HNSW’s comment that the proposed new access road to the subject 
development is not supported, it is considered that there are no alternate access 
arrangements available to service development located at 370 Old Northern Road. 
As such, it is considered reasonable that the development application would seek to 
provide vehicular access to the south of 372 Old Northern Road. The proposed 
access location is not only outside of the State heritage listing, it would also not form 
part of the future local heritage listing that will apply to the whole of 372 Old Northern 
Road. Previous heritage comments provided with respect to this proposed access 
road were satisfied with the location of the access arrangement from a heritage 
perspective. 

 
As noted above, TfNSW have reviewed the adjoining property purchaser’s submission and 
as a result they have amended and updated their concurrence letter issued on 8 April 2021 
by approving the proposed access arrangement that includes the retention of the existing 
southern driveway for the neighbouring property, and therefore such retention should not 
impact on the heritage values of the Old Access Track as indicated within the CMP for the 
site. It should be noted that the road is not currently listed as a heritage item under The Hills 
LEP or as part of the State heritage listing. 
 
No objection is raised on heritage grounds subject to conditions. 
 
Tree Management and Landscaping Comments: 
A review of the updated plans and updated Arborist report submitted by the applicant has 
been undertaken which included: 
 

• Arboricultural Impact Assessment prepared by Tree Management Strategies dated 
28 April 2021. 

• Amended Landscape Plan Issue G prepared by Jamie King Landscape Architect 
dated 6 May 2021 

 
Tree comments 
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According to the Arboricultural Impact Assessment the aim of the report was to assess the 
impacts to trees affected by the proposed stormwater through Council easements and storm 
water re-alignment and the proposed elevated walkway. 
 
The current storm water design will require the removal of an estimated 473 trees within the 
Council easement according to the Arborist assessment.  This is an over calculation and 
was just an approximate calculation based on a small sample area. 
 
The amended set of plans shows different tree numbers to the Arboricultural Impact 
Assessment prepared by Koala Arbor Consulting Arborists dated 8 December 2020. The 
plans also do not show the trees proposed to be removed and retained and instead show all 
the trees to be retained. 
 
The amended bulk earthworks cut and fill plan, Drawing No. C3.02, Issue 5, dated 2 June 
2021 shows the proposed access and the design of the driveway revised to be constructed 
using suspended structures to Old Northern Road.  The plan still shows earthworks required 
in the transition of the suspended/elevated section of the driveway from the corner as it 
curves towards northwest of the site (see image below).  The plans show the suspended 
driveway in this area as well. 
 

 
 
A condition is recommended requiring submission of a report prepared by the Project 
Arborist to certify the proposed construction works will not have a significant encroachment 
on neighbouring trees (refer Condition No. 33). 
 
Landscape comments 
The Landscape Plan does not show the trees that will be removed and the trees that will be 
retained.  The plans show trees that have already been approved under the previous 
subdivision approval. 
 
It is recommended as a condition of consent that the plans including the Landscape Plan are 
to be marked up to state that the tree removal is to be undertaken in accordance with the 
Arboricultural Impact Assessment prepared by Koala Arbor dated 8 December 2020. Refer 
Condition No. 1. 
 
Ecology Comments: 
Council’s Senior Biodiversity Officer has reviewed the updated plans and updated Arborist 
report submitted with the application which included: 
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• Biodiversity Development Assessment Report – Addendum prepared by SLR 
Consulting dated 4 May 2021. 

• Arboricultural Impact Assessment prepared by Tree Management Strategies dated 
28 April 2021. 

• Amended Landscape Plan Issue G prepared by Jamie King Landscape Architect 
dated 6 May 2021 

 
No objection is raised to the location of the proposed elevated pathway as this has been 
determined not to impact on native vegetation and would disturb a small area. 
 
Resource Recovery Comments: 
Private roads proposed meet the minimum requirement from Resource Recovery for the 
access of the standard 12.5m long Heavy Rigid Vehicle for waste collection. Condition is 
recommended in this regard (refer Condition No. 54). 
 
Engineering Comments: 
Council’s Senior Subdivision Engineer has assessed the Development Application and 
accompanying engineering plans and documentation and the following comments are 
provided: 
Proposed Elevated Pathway 
The applicant has proposed an additional pathway to connect the development to 
Womurrung Avenue. This is not a standard footpath design (i.e concrete footpath over 
natural ground); this is an elevated walkway through Council property and very steep. No 
assessment was undertaken against this proposed footpath and as such it will be 
conditioned to be removed/deleted from the civil plans, with respect to engineering only. 
Refer Condition No. 16(a). 
 
Swept Turning Paths 
The submitted swept turning path analysis demonstrates that the Heavy Rigid Vehicles 
(HRV) will be utilising the whole carriageway for the private roadway when 
manoeuvring/circulating throughout the bends. Given this is private road, the waste 
collection is occurring once a week, and the number of vehicles from this development, 
consideration is given with respect to the engineering assessment for the HRV to utilise the 
whole carriageway for the private roadway when manoeuvring/circulating throughout the 
bends. This has been assessed and supported by Council’s Resource Recovery Team. 
 
Stormwater Drainage 
The applicant is proposing to utilise the exiting stormwater easement benefiting the site. On-
site detention is provided to limit the post development flow to predevelopment condition. 
 
Stormwater runoff from Old Northern Road is connected to 22 Womurrung Avenue as part of 
the adjoining subdivision (i.e. existing condition). It was noted that a kerb is proposed with 
the proposed deceleration lane, therefore, major event will be diverted away from 22 
Womurrung Avenue. 
 
Civil 
The Geotechnical Peer Review Panel has reviewed the Development Application and 
accompanying civil drawings. No objection is raised subject to a condition that all 
geotechnical aspects of the design and construction of the proposed works shall be carried 
out under the supervision of an experienced and qualified Geotechnical Engineer who shall 
certify that the construction works meet the design intent. This will be conditioned in any 
approval (refer Condition No. 39). 
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In regards to the proposed driveway entry to the site, an updated concurrence was granted 
by Transport for New South Wales dated 15 June 2021 in accordance with Section 138 of 
the Roads Act, 1993, which referenced the amended plans dated February 2020 Drawing 
No. C7.21 Issue 2 submitted by the applicant. The referenced plans include the existing 
southern driveway to be retained. The updated concurrence issued by TfNSW is the subject 
of the further submission from the solicitor of the adjoining property owner which was lodged 
directly with TFNSW on 23 June 2021. Concern is raised that the approval of a new private 
road intersection with Old Northern Road will be in breach of clause 3.2.3(a) and figure 3.1 
of Australian/New Zealand Standard (“AS/NZS”) 2890.1:2004, and will create a 
conflict/safety hazard situation due to the existing southern driveway at 372 Old Northern 
Road. As outlined above (in response to this submission) the proposed access to/ from the 
proposed development at 370 Old Northern Road is not a public road. It is a private road. 
Clause 3.2.2 point (a) does not specifically mention private roads and so the breach referred 
to is not obvious/ clear. TfNSW as the roads authority for Old Northern Road have required 
the developer to provide kerb returns, a deceleration lane on the northbound approach and a 
median island to limit access to left in and out only. They previously also required the 
removal of the adjacent driveway associated with 372 Old Northern Road that is the subject 
of this submission but changed their concurrence to allow that existing driveway to stay, 
within the tangent point of the kerb return on the northern side of the proposed access, in 
response to the previous submission. 
 
Essentially the amended concept maintains the access arrangements for both sites now and 
provides for the intersection upgrades deemed necessary by TfNSW to provide safe and 
efficient access to the planned development in response to the additional traffic generated 
by the same. 
 
Open Space and Recreation Comments: 
The proposed elevated pathway connection to Womurrung Avenue over the adjoining 
reserve to the south of the site has been referred to Council’s Open Space and Recreation 
Team for review and comment. This was proposed by the applicant in lieu of the footpath 
connection along Old Northern Road towards Old Castle Hill Road to the south which was 
suggested by Council officers at the meeting held on 10 February 2021. The following 
comments are provided: 
 

• The pathway serves no purpose for Council or the general community, other than 
providing a short link directly to the development site; 

• A raised pathway will incur maintenance responsibilities for Council as well as future 
renewal costs for the structure’s replacement; 

• The steep terrain is of concern for safety and accessibility; 
• Lack of detail provided for the proposed raised pathway. 

 
In view of the above, the proposed elevated pathway is not supported by the Open Space 
and Recreation Team. 
 
5. External Referrals 
 
Integrated Development – NSW Rural Fire Service and Transport for New South Wales 
 
The application is classified as an ‘Integrated Development’ pursuant to Section 4.46 of the 
Environmental Planning and Assessment Act, 1979 as the development requires separate 
approval from the NSW Rural Fire Service and Transport NSW (Roads and Maritime 
Services). 
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The Development Application was referred to these two external government agencies for 
the following reasons: 
 

• Authorisation from the NSW Rural Fire Service is required under Section 100B of the 
Rural Fires Act 1997 in respect of bush fire safety of the proposed Community Title 
Subdivision and construction of 38 residential dwellings. 
 

• Consent from Transport for New South Wales (TfNSW) is required under Section 138 
of the Roads Act 1993 in respect of carrying out civil works and connecting a private 
road to a classified road (Old Northern Road). 

 
Both external agencies have assessed the proposed development and raised no objections 
subject to conditions (refer Attachments 15 and 16). 
 
TfNSW have amended and updated their concurrence letter issued on 8 April 2021 in 
response to the late submission dated 3 June 2021 lodged by the Solicitor of an incoming 
owner of adjoining property at 372 Old Northern Road which is a State Heritage listed item 
known as “Mirrabooka”. The submission raised concerns that the historic access road to the 
lower part of the heritage site will be rendered unusable as a result of the access 
arrangement proposed in this application. The updated concurrence letter dated 15 June 
2021 (refer Attachment 16) has approved the proposed access arrangement that includes 
the retention of the existing southern driveway for the neighbouring property. As noted 
above, a further submission dated 23 June 2021 was lodged by the Solicitor of the new 
owner of 372 Old Northern Road questioning TfNSW’s updated concurrence suggesting that 
the approval of a new private road intersection with Old Northern Road will be in breach of 
clause 3.2.3(a) and figure 3.1 of Australian/New Zealand Standard (“AS/NZS”) 2890.1:2004. 
No further formal advice has been received from TfNSW at the time of finalising this report. 
 
CONCLUSION 
The Development Application has been assessed against the relevant heads of 
consideration under Section 4.15 of the Environmental Planning and Assessment Act, 1979, 
The Hills Local Environmental Plan 2012 and The Hills Development Control Plan 2012 and 
is considered satisfactory. 
 
The Clause 4.6 variation to the LEP height standard of 9 metres by 27.8% is addressed in 
the report and considered satisfactory. 
 
The Clause 4.6 variation request has been assessed and it is considered that the applicant’s 
request is well founded, and the proposed variations result in a development that is 
consistent with the relevant objectives, and compliance with the standard is unreasonable 
and unnecessary in the circumstances of the case.  It is considered that there are sufficient 
topographical constraints to justify the contravention to the height standard and the 
development is in the public interest as it is consistent with the objectives of the standard 
and E4 Environmental Living zone objectives. 
 
The Clause 4.6 variation is supported for the following reasons: 
 

• The variation to the building height standard results in a development that is 
consistent with relevant objectives and compliance with the standard is unreasonable 
and unnecessary in this instance and the proposal results in a better planning 
outcome as outlined in this report. 

• The site has been envisaged for environmentally integrated housing since the 
adoption of the Planning Proposal (8/2016/PLP) and subsequent amendment to The 
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Hills Local Environmental Plan 2012 that would allow for approximately 38 Dwellings 
(13.2 dwellings/ha), subdivided as a neighbourhood scheme under the Community 
Land Development Act  and incorporating the protection of the landscape and 
biodiversity setting of the land. 

• The site is considered suitable for the development. 
• The proposal adequately satisfies the relevant state and local planning provisions. 
• The proposal will have no unacceptable impacts on the built or natural environment. 
• The proposal is in the public interest. 

 
One submission was received during the first notification period and two submissions during 
the second notification period. A further two submissions were received after the closure of 
both notification periods. The first further submission raised concerns regarding the 
concurrence issued by Transport for New South Wales as it will deny access and effectively 
extinguish the existing southern driveway for the adjoining property at 372 Old Northern 
Road. In response to this first further submission, TfNSW have amended and updated their 
concurrence which includes the retention of the existing southern driveway. The second 
further submission which was lodged directly with TfNSW and referred to Council questioned 
the agency’s updated concurrence suggesting that the approval of a new private road 
intersection with Old Northern Road will be in breach of clause 3.2.3(a) and figure 3.1 of 
Australian/New Zealand Standard (“AS/NZS”) 2890.1:2004. No further formal advice has 
been received from TfNSW at the time of finalising this report. The issues and concerns 
raised in the submissions have been addressed in the body of the report. 
 
Given the latest submission received it is considered appropriate to defer the determination 
of this Development Application pending resolution of the issues raised in the latest 
submission to TfNSW. Accordingly, deferral of the application is recommended. 
 
In the event that the Panel seeks to determine the application in the current form 
recommended conditions of consent have been provided in Attachment 18, 
 
IMPACTS 
Financial 
This matter has no direct financial impact upon Council's adopted budget or forward 
estimates. 
 
The Hills Future Community Strategic Plan 
The proposed development is consistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development 
provides for satisfactory urban growth without adverse environmental or social amenity 
impacts and ensures a consistent built form is provided with respect to the streetscape and 
general locality. 
 
RECOMMENDATION 
 
The Development Application be deferred until a satisfactory resolution of the issues raised 
in the further submission (dated 23 June 2021) currently before TfNSW relating to the 
suitability of the retained southern driveway access approved under TfNSW’s concurrence 
letter dated 15 June 2021. 
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ATTACHMENTS 
1. Locality Plan 
2. Aerial Photograph 
3. LEP 2012 Zoning Map 
4. LEP 2012 Building Height Map 
5. Bushfire Prone Land Map 
6. Heritage Map 
7. Site Plan 
8. Floor Plans (4 pages) 
9. Street Elevations (2 pages) 
10. Typical House Type Elevations (8 pages) 
11. Sections (2 pages) 
12. 3D Images (4 pages) 
13. Driveway Reconstruction Approval (1941/2006/HA) 
14. Existing Subdivision Approval (726/2012/ZD) 
15. NSW Rural Fire Service General Terms of Approval & Bush Fire Safety Authority (4 

pages) 
16. Transport for NSW Requirements (4 pages) 
17. Heritage Curtilage of ‘Mirrabooka’ (State Heritage) 
18. Recommended Consent Conditions (31 pages) 
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ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – AERIAL PHOTOGRAPH 
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ATTACHMENT 3 – LEP 2012 ZONING MAP 
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ATTACHMENT 4 – LEP 2012 BUILDING HEIGHT MAP 
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ATTACHMENT 5 – BUSHFIRE PRONE LAND MAP 
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ATTACHMENT 6 – HERITAGE MAP 
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ATTACHMENT 7 – SITE PLAN 
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ATTACHMENT 8 – FLOOR PLANS (4 PAGES) 
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ATTACHMENT 9 – STREET ELEVATIONS (2 PAGES) 
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ATTACHMENT 10 – TYPICAL HOUSE TYPE ELEVATIONS (8 PAGES) 
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ATTACHMENT 11 – SECTIONS (2 PAGES) 
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ATTACHMENT 12 – 3D IMAGES (4 PAGES) 

View from the North 

View from the South-East 
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View from the West 

View from the North-West (Heritage Park) 
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View from the South-West (Heritage Park) 

View towards North-West 
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3D Images of the Dwellings 
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ATTACHMENT 13 – DRIVEWAY RECONSTRUCTION APPROVAL (1941/2006/HA) 
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ATTACHMENT 14 – EXISTING SUBDIVISION APPROVAL (726/2012/ZD) 
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ATTACHMENT 15 – NSW RURAL FIRE SERVICE GENERAL TERMS OF APPROVAL & 
BUSH FIRE SAFETY AUTHORITY 

(4 PAGES) 
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ATTACHMENT 16 – TRANSPORT FOR NSW REQUIREMENTS (4 PAGES) 
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ATTACHMENT 17 – ‘MIRRABOOKA’ (STATE HERITAGE) – 372 OLD NORTHERN 
ROAD, CASTLE HILL 
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ATTACHMENT 18 – RECOMMENDED CONSENT CONDITIONS (31 PAGES) 
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	ITEM-1 DA 275/2020/HC - CONSTRUCTION OF AN INTEGRATED HOUSING DEVELOPMENT CONTAINING 38 DWELLINGS AND A COMMUNITY TITLE SUBDIVISION – Lot 2 DP 135804, No. 370 Old Northern Road, Castle Hill
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