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ITEM-1  DA 930/2019/HA - DEMOLITION OF EXISTING 
BUILDINGS AND CONSTRUCTION OF A HOTEL 
(LICENSED PREMISES) WITH CAPACITY FOR UP TO 
200 PATRONS, CARPARKING AND SIGNAGE - LOT 1 SP 
74120, 1-3 KENTHURST ROAD DURAL  

THEME: Shaping Growth 

OUTCOME: 

5 Well planned and liveable neighbourhoods that meets 

growth targets and maintains amenity. 

STRATEGY: 
5.1 The Shire’s natural and built environment is well managed 
through strategic land use and urban planning that reflects our 
values and aspirations. 

MEETING DATE: 
18 SEPTEMBER 2019 

LOCAL PLANNING PANEL 

AUTHOR: 
PRINCIPAL EXECUTIVE PLANNER 

ROBERT BUCKHAM 

RESPONSIBLE OFFICER: 
MANAGER – DEVELOPMENT ASSESSMENT 

PAUL OSBORNE 

 

Applicant 
 

PGH Environmental Planning 

Owner Round Corner Pty Ltd and 285 Super Pty Ltd 

Consultant/s 
Planning: 
Architect: 
BCA Consultant: 
Acoustics: 
Plan of Management: 
Landscaping: 
Quantity Surveyor: 
Surveyor: 
Stormwater Engineers: 
Traffic and Parking: 
Aborist: 

 
PGH Environmental Planning 
Archebiosis Architects  
Consult Code Solutions 
The Acoustic Group 
Liquor Advisory Services 
Geoscapes 
Clifton Morgan 
True North Surveys  
SGC Consulting Engineers 
John Coady Traffic and Town Planning Consultant 
Dr. Treegood 

Notification 14 days  

Number Advised 218 

Number of Submissions 20 

Zoning  B2 Local Centre 

Site Area 2,670 sqm 

List of all relevant s4.15(1)(a) 
matters 
 

Section 4.15 (EP&A Act) – Satisfactory. 
The Hills LEP 2012 – Satisfactory 
State Environmental Planning Policy (Infrastructure) 2007 - 
Satisfactory 
DCP Part B Section 6 – Business – Satisfactory. 
DCP Part C Section 1 – Parking – Variation, see report. 
DCP Part C Section 2 – Signage – Satisfactory. 
DCP Part C Section 3 – Landscaping – Variation, see report. 
Section 94A Contribution: $78,738.70 
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Political Donation None Disclosed 

Reason for Referral to LPP 1. Development for the purposes of new licenced premises 
2. More than 10 submissions received. 

Recommendation Approval  

 

EXECUTIVE SUMMARY 
 
The Development Application is for the demolition of existing structures and construction of a 
single storey building for use as a Licenced Premises (Pub) for 200 patrons, associated car 
parking and signage.  An at grade parking area will provide 40 spaces forward of the building 
including two accessible spaces and a dedicated loading zone. A pylon sign is proposed on 
Kenthurst Road and signage is proposed to be affixed to the building and front wall. 
 
The hotel is proposed to operate between the hours: 7.00am – 12.00 midnight Monday to 
Saturday, and 7.00am – 10.00pm Sundays. 
 
A previous Development Consent (1441/2017/HA) at No. 1 Kenthurst Road was approved 
by Council’s Development Assessment Unit on 15 August 2017 for the demolition of existing 
structures and construction of a pub with the maximum capacity of 150 patrons. The subject 
proposal now includes the adjoining property at No. 3 Kenthurst Road. 
 
The proposal complies with the relevant parts of DCP 2012 with the exception of parking and 
landscaping requirements within the carpark. The applicant has submitted a traffic and 
parking study which demonstrates, given the 200 patron cap, that 40 spaces will be 
adequate to meet demand. In addition, a mini-bus will be available during operational hours 
and there is a public carpark nearby. 
 
The pub (proposed to have a maximum 200 patrons) is relatively small-scale.  The maximum 
patronage is likely to occur outside peak traffic periods and traffic studies indicate that there 
will be negligible impact on the operational performance of the road network or nearby 
intersections.  
The proposal was notified to adjoining property owners and 26 submissions were received 
from 20 properties. A Conciliation Conference was held due to the number of submissions 
received. The issues raised generally relate to traffic and parking impacts, noise, air pollution 
and social impacts.  
 
The proposal is recommended for approval subject to conditions. 
 

BACKGROUND 
 
On 15 August 2017, Development Application No. 1441/2017/HA was approved at No. 1 
Kenthurst Road for the demolition of existing structures and construction of a single storey 
building for use as a licenced premises (pub) for 150 patrons, associated car parking and 
signage. 
 
On 7 December 2018, the subject Development Application was lodged. The subject 
application is an expansion of the pub approved under Development Consent No. 
1441/2017/HA for the demolition of existing structures and construction of a pub with the 
maximum capacity of 150 patrons. The subject proposal now includes the adjoining property 
at No. 3 Kenthurst Road. 
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SITE AND SURROUNDS 
 
The site is located within the Round Corner commercial area. The centre is located near the 
intersection of Old Northern Road and Kenthurst Road. The commercial area comprises a 
range of single and two storey strip shop style buildings and larger internal mall style uses to 
the west of the centre. The centre has a number of public and private carparks and access 
roads. 
 
There is a Council car park area comprising 57 spaces approximately 60m (120m walking 
distance) away from the site. On street parking is also available along Old Northern Road. 
On street parking on Kenthurst Road fronting the site is not permitted. 
 
The subject site is surrounded by land zoned Business Local Centre and includes a range of 
uses. The locality also comprises multi dwelling housing located to the east of the site and a 
low density residential zone comprising single and two storey houses to the north. Directly to 
the south of the site is an existing service station which operates from 5.00am – 12.00 
midnight Monday to Saturday; and 6.00am – 11.00pm on Sunday. 
 

PROPOSAL 
 
The Development Application is for the demolition of existing structures and construction of a 
single storey building for use as a Licenced Premises (Pub) for 200 patrons, associated car 
parking and signage.  
 
The proposed building includes a bar and dining area, gaming room, smoking room, 
amenities, kitchen and storerooms. 
 
The proposed hours of operation are: 
 

 7.00am – 12.00 midnight Monday to Saturday; and  

 7.00am – 10.00pm Sundays.  

A maximum ten (10) staff are to be employed at any one time. 
 
No live music is proposed. 
 
An at grade parking area will provide 40 spaces forward of the building including two 
accessible spaces and a dedicated loading zone. 
 
Four signs are proposed including a pylon sign adjacent to the entrance on Kenthurst Road, 
two façade signs on the building and a retaining wall sign. The pylon sign reads “The Duke”, 
measures 5 metres high and 1.5 metres wide and internally illuminated with a LED display 
screen. The two façade signs read “The Duke” and “VIP Lounge”, measures 4 metres wide 
and 0.5 metre high, and 3 metres wide and 0.4 metres high respectively and are internally 
illuminated. The retaining wall sign reads “The Duke”, measures 5 metres wide and 1 metre 
high and is internally illuminated. 
 

CONCILIATION CONFERENCE 
 
A Conciliation Conference was held on 14 March 2019 due to the number of submissions 
received to the proposal. Issues discussed at the conference included: 
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 Traffic and Parking Impacts; 

 Noise and Operational Matters; and 

 Social Impacts. 

The following outcomes were achieved as a result of the Conciliation Conference: 
 

 The applicant will consider the issues raised and consider making amendments. 
 

 Council staff will consider the issues raised during the Conference, particularly 
acoustics, parking and traffic and this will help inform their assessment. 

 

 Council staff will review the adequacy of parking and local traffic associated with 
this proposal. It is noted that the new proposal provides for more parking per 
patron than the previous application. 

 

 If the application is recommended for approval, Council staff will consider the 
imposition of construction management conditions.  

 

 Council’s Environmental Health Team will determine whether adequate 
assessment of the acoustic issues has been undertaken. 

 

 The Applicant will review the proposed signage and name. 
 
Amended plans and documentation were submitted after the Conciliation Conference.   
 
The amendments to the proposal were not considered to warrant re-notification of the 
proposal given their minor nature. 
 

ISSUES FOR CONSIDERATION 
 
1. State Environmental Planning Policy (Infrastructure) 2007 
 
This Policy aims to facilitate the delivery of infrastructure and identify matters to be 
considered in the assessment of development adjacent to particular types of infrastructure 
development. Specifically the SEPP contains provisions relating to development adjacent to 
a rail corridor, traffic generating development and development with access to a classified 
road. 
 
Clause 104 ‘Traffic-generating development’ of the SEPP states:- 

 

 (1)  This clause applies to development specified in Column 1 of the Table to Schedule 3 
that involves: 
 

(a) new premises of the relevant size or capacity, or 
(b) an enlargement or extension of existing premises, being an alteration or addition of 

the relevant size or capacity. 
 

(2)  In this clause, relevant size or capacity means: 
 

(a) in relation to development on a site that has direct vehicular or pedestrian access to 
any road—the size or capacity specified opposite that development in Column 2 of 
the Table to Schedule 3, or 
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(b) in relation to development on a site that has direct vehicular or pedestrian access to 
a classified road or to a road that connects to a classified road where the access 
(measured along the alignment of the connecting road) is within 90m of the 
connection—the size or capacity specified opposite that development in Column 3 of 
the Table to Schedule 3. 
 

(2A)  A public authority, or a person acting on behalf of a public authority, must not carry out 
development to which this clause applies that this Policy provides may be carried out without 
consent unless the authority or person has: 
 

(a) given written notice of the intention to carry out the development to RMS in relation to 

the development, and 

 

(b)  taken into consideration any response to the notice that is received from RMS within 

21 days after the notice is given. 

(3) Before determining a development application for development to which this clause 
applies, the consent authority must: 
 

(a) give written notice of the application to the RMS within 7 days after the application is 

made, and 

(b) take into consideration: 
 
(i)  any submission that the RMS provides in response to that notice within 21 days 
after the notice was given (unless, before the 21 days have passed, the RMS advises 
that it will not be making a submission), and 
 
(ii)  the accessibility of the site concerned, including: 

 
(A)  the efficiency of movement of people and freight to and from the site and the 
extent of multi-purpose trips, and 
 
(B)  the potential to minimise the need for travel by car and to maximise 
movement of freight in containers or bulk freight by rail, and 
 

(iii)  any potential traffic safety, road congestion or parking implications of the  
 development. 

 
(4)  The consent authority must give the RMS a copy of the determination of the application 
within 7 days after the determination is made. 
 
Comment: 
 
The proposal is categorised as traffic generating development pursuant to Schedule 3 of the 
SEPP. The SEPP requires development to be referred to the NSW Roads and Maritime 
Service as proposed access is within 90 metres of a classified road and the development 
involves a ‘food and drink premises’ exceeding 300m2 in gross floor area (Clause 104(1)(a) 
and 104(2)(b) respectively).  
 
The proposed development has been referred to Roads and Maritime Services. No 
objections are raised subject to conditions of consent restricting left in/left out access, a 
Construction Traffic Management Plan and Road Occupancy Licence.   
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In view of the above, it is considered that the proposal achieves compliance with the 
provisions of SEPP (Infrastructure) 2007. 
 
2. Compliance with LEP 2012 
 
i. Permissibility 
 
The proposal is defined as a pub which is permissible with consent in the B2 Local Centre 
under LEP 2012: 
 

pub means licensed premises under the Liquor Act 2007 the principal purpose of 
which is the retail sale of liquor for consumption on the premises, whether or not the 
premises include hotel or motel accommodation and whether or not food is sold or 
entertainment is provided on the premises. 

 
The proposal is considered satisfactory with respect to permissibility under LEP 2012. 
 
ii.  Zone Objectives 
 
The following objectives of the B2 Local Centre zone are detailed below: 
 

 To provide a range of retail, business, entertainment and community uses that serve 
the needs of people who live in, work in and visit the local area. 
 

 To encourage employment opportunities in accessible locations. 
 

 To maximise public transport patronage and encourage walking and cycling. 
 
Comment: 
 
It is considered that the proposed development is consistent with the objectives of the zone. 
The proposal provides for a use that will serve the needs of people who live, work and visit 
the locality. The proposal will create employment opportunities and will encourage people to 
walk or utilize other forms of transport. 
 

iii. The Hills LEP 2012 - Development Standards 
 
The following addresses the principal development standards of the LEP relevant to the 
subject proposal: 

 

CLAUSE REQUIRED PROVIDED COMPLIES 

4.3 Height of 

Buildings 

 

12 metres 7.46 metres Yes 

4.4 Floor Space 

Ratio 

1:1 0.33:1 Yes 

 
The proposal complies with the relevant development standards of the LEP. 
 
 
 

http://www.legislation.nsw.gov.au/#/view/act/2007/90
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iv.  Other LEP Provisions 
 
The proposal has been considered against the relevant provision of the LEP. Specific regard 
has been given to Clauses: 
 

 5.9 Preservation of trees or vegetation; 

 6.2 Public utility infrastructure; and 

 7.2 Earthworks 

The proposal has been considered against these provisions and satisfies each of the 
standards and objectives relating to each of the clauses.  
 
3. Compliance with The Hills Development Control Plan 
 
The proposal has been assessed against the provisions of The Hills Development Control 
Plan (THDCP) particularly:- 
 

 Part B Section 6 – Business; 

 Part C Section 1 – Parking; 

 Part C Section 2 - Signage; and 

 Part C Section 3 – Landscaping; 

The proposed development achieves compliance with the relevant requirements of the 
above Development Controls with the exception of the following: 
 

DEVELOPMENT 
CONTROL 

DCP  
REQUIREMENTS 

PROPOSED 
DEVELOPMENT 

COMPLIANCE 

Parking Pubs/Registered Clubs: 
1 space per 1.85m2 of 
service area in bar and 
lounge plus 1 space 
per 2 employees. 
Based on 692.5m2 of 
public floor area and 10 
staff: 379.32 (380) 
parking spaces 
required 

40 parking spaces on 
the subject site. A 
mini bus is also 
proposed to be used 
to supplement to 
parking shortfall. 
 
 

No, however the 
parking provision is 
satisfactory given 
patron numbers, 
site context and 
measures to 
supplement on-site 
parking. 

Landscaping within 
car parks 

Outdoor parking areas 
are to be provided with 
two metre wide 
landscaping strips: 

 Between rows 
served by different 
aisles. 

 Between spaces at 
a rate of one in 
every ten car 
parking spaces. 

 

Landscaping provided 
within the car park 
does not meet the 
minimum 
requirements. 

No, given the 
constrained nature 
of the site limited 
landscaping has 
been provided 
within the car park 
however 
landscaping in 
excess of two 
metres is provided 
adjacent to 
Kenthurst Road. 
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a.  Parking 
 
The DCP requires 1 space per 1.85m2 of service area in bar and lounge plus 1 space per 2 
employees requiring the provision of 380 parking spaces. The development provides 40 
parking spaces on the subject site. 
 
The Applicant has provided the following justification: 
 
A variation is sought for the Parking (Part C Section 1) section of DCP 2012 in respect of the 
calculated rate and provision of off-street parking. 
 
In respect of the proposed variations to the Hills Development Control Plan 2012, Section 
79C (3A) of the Environmental Planning Assessment Act, 1979, provides that: 
 
If a development control plan contains provisions that relate to the development that is the 
subject of a development application, the consent authority: 
 
(a) if those provisions set standards with respect to an aspect of the development and the 
development application complies with those standards—is not to require more onerous 
standards with respect to that aspect of the development, and 
 
(b) if those provisions set standards with respect to an aspect of the development and the 
development application does not comply with those standards—is to be flexible in applying 
those provisions and allow reasonable alternative solutions that achieve the objects of those 
standards for dealing with that aspect of the development, and 
 
(c) may consider those provisions only in connection with the assessment of that 
development application. 
 
Table 1 to Part C Section 1 of the DCP provides that for pubs and registered clubs parking is 
to be provided at the rate of 1 space per 1.85m2 of service area in bar and lounge plus 1 
space per 2 employees. However, based upon a number of previous applications for existing 
pubs within the Shire, the parking demand generated by the hotel has generally been based 
on a rate of 1/3.5 patrons, rather than the nominated rate. 
 
A Traffic and Parking Assessment has been provided as required by the DCP and the 
findings of the Traffic report are discussed in Section 6.2. The Report identifies that ‘it is not 
a destination pub with live entertainment that might attract patronage from other parts of 
Sydney Metropolitan Area and introduce significant levels of pub patron activity during the 
late night/early morning periods”. The approach undertaken to calculate the most 
appropriate demand for on-site parking, given the relatively small size of the Hotel is to 
estimate the ‘average maximum patron accumulation’. 
 
This is calculated by reviewing the average maximum patron accumulations, and the 
underlying patron densities, of other pubs and select the patron density most appropriate for 
the proposed pub considering its particular circumstances. The assessment undertaken in 
the Traffic and Parking assessment concluded that the provided off-street parking ‘will be 
adequate to satisfy the projected peak and average maximum parking demand potential of 
the proposed pub at all times’. 
 
It is considered that despite the nominated variation, the proposal is consistent with intended 
outcomes of DCP 2012, namely: 
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 The proposed built form and scale of the proposed pub is in keeping with the ‘village’ 

atmosphere of Round Corner. 

 
 The site provides sufficient on-site parking to meet the anticipated demand for the 

majority of the hotel’s trading hours with a shortage occurring outside of normal 
business hours of surrounding business, at which time capacity exists to ensure that 
adequate off-street parking is provided for staff and patrons. 

 
Comment: 
 
The objective of the Clause is: 
 

i. To provide sufficient parking that is convenient for the use of residents, employees 
and visitors of the development. 

 
It is considered that the proposed parking provided for this proposal is satisfactory given the 
options proposed and available to supplement on-site parking for this development.  
 
The following matters have been taken into consideration: 
 
(i)  Parking Rates 
 
The pub parking rate is applied as the proposal is defined as a pub under LEP 2012. The 
above DCP parking rate requires interpretation of what constitutes “service area” within a 
pub. The applicant has interpreted this to mean the publically accessible floor area within the 
pub and accordingly the DCP requirement would be 380 parking spaces. 
 
(ii)  RMS Guide to Traffic Generating Development 
 
The Roads and Maritime Service’s Guide to Traffic Generating Developments does not 
provide a specific rate for pubs but rather notes the following: 
 
The RTA’s research on parking has found no strong relationship between peak car parking 
accumulation and floor area, or function room capacity, at 10 pub sites surveyed.  

 
It is recommended that proposed pub developments be compared to similar existing 
developments, noting the existing supply of, and demand for parking in the area, and the 
peak parking periods of individual facilities within the pub.  

  
(iii)  Traffic and Parking Assessment 
 
The applicant submitted a Traffic and Parking Assessment prepared by John Coady 
Consulting Pty Ltd and dated 6 November 2018 and supplementary advice dated 9 May 
2019.  
 
The Traffic and Parking Assessment concludes the following in relation to the anticipated 
parking demand generated by the proposal: 
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Figure 1: Excerpt from Traffic and Parking Assessment – Parking Demand 
 
The total average maximum attendance is greatest during the weekend night time period 
being 30 parking spaces and at a minimum during the weekday daytime period being 12 
parking spaces. 
 
(iv) Patron to Parking Space Ratio 
 
Where a variation to parking has been proposed for pubs within The Hills Shire Council the 
appropriateness of the patron to parking space ratio has been considered based on the 
implementation of a maximum capacity condition. A summary of the approved patron to 
parking ratios for other pubs compared to the proposed pub, with a maximum capacity of 
150 persons, is provided in the following table: 
 
Pub Patron to Parking Ratio  

Bella Vista Hotel 1 per 3.5 patrons 

Mean Fiddler Hotel 1 per 3.8 patrons 

Castle Hill Tavern  1 per 3.5 patrons 

Annangrove Hotel 1 per 3.3 patrons 

Hillside Tavern 1 per 13.7 patrons  

Approved Pub 
(Brookhollow Avenue) 

1 per 10.4 patrons (allocated parking) 
1 per  5.3 patrons (parking including lease arrangements to 
achieve a minimum of 47 parking spaces) 

Previously approved pub 
(The Hop House – No. 1 
Kenthurst Road DA No. 
1441/2017/HA) 

1 per 7.9 patrons (19 spaces) 
1 per 5 patrons (30 spaces) 

 
Proposed Pub (The 
Duke) 

1 per 5 patrons (40 spaces) 

 
It should be noted that the Hillside Tavern is in close proximity to a large public car park. The 
subject site is also located nearby to a public car park that services the Round Corner 
centre. The carpark provides 57 spaces. 
 
(v)  Measures to Supplement on Site Parking 
 
In addition to the 40 car parking spaces, the applicant has also proposed to provide a mini-
bus to cater for picking up and dropping off of patrons. A condition is recommended that 
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requires the mini-bus to be available at all times and be available to patrons upon closing 
each night. The bus is to be able to carry at least 10 passengers and service an area not 
less than a 5km radius from the site. Refer Condition No. 11. 
 
In addition to these measures a public carpark across Kenthurst Road with 57 spaces is 
available to offset the remaining parking demand. Although the carpark is used heavily 
during the day, there is an increased availability for parking in the evening. 
 
The applicant has sought to demonstrate that the parking provision is satisfactory in this 
instance due to the context of the site, the proposed maximum capacity condition, the 
proximity to transport infrastructure and the additional parking arrangements provided. The 
recommendations and findings of the Traffic and Parking Assessment are found to be 
generally satisfactory.  
 
The additional arrangements to supplement on-site parking addressed above in this report 
relating to provision of a mini bus and utilisation of public parking areas support the reduced 
parking provision on the site. Accordingly the variation can be supported in this instance.  
 
b.  Landscaping 
 
The DCP requires that outdoor parking areas are to be provided with two metre wide 
landscaping strips between rows served by different aisles and between spaces at a rate of 
one in every ten car parking spaces. The car park does not provide two metre wide 
landscaping strips between every ten car parking spaces. 
 
The Applicant has provided the following justification to address the variation: 
 
The proposal does not provide the required two metre landscaping strip on the northern or 
southern boundary. 
 
A landscaping strip of varying widths (less than 2 metres) is provided on the northern and 
southern side boundaries with the front setback being between approximately 2 metres and 
10 metres. Additional landscaping is provided at the end of the central aisle bays. 
 
It is considered that despite the nominated variations, the proposal is consistent with the 
intended outcomes of DCP 2012. 
 
It is acknowledged that width of the site has made it difficult to provide the required two (2) 
metre landscaping strip on the side boundaries. The site is not immediately visible from any 
residential area and due to the north-east trending sloping topography, the site is elevated 
when viewed from the northern approach along Kenthurst Road and the views from the 
southern approach are obscured by the retaining wall and adjoining service station. 
 
The southern boundary of the car park is not visible from the adjoining service station site. 
Additionally, once the front setback area is landscaped the parking area should not be visible 
until patrons enter the site, therefore the lack of landscaping along this boundary and a 
landscape bay within the car spaces does not in our opinion impact upon the adjoining 
commercial development which has an elevated ground level (with 1.8 metre fencing above). 
There is difficulty in introducing a landscaped bay on the southern boundary as it would 
reduce the adjoining aisle width and length of the opposing car spaces resulting in a 
reduction of on-site car spaces. 
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In our opinion, lack of landscaping as nominated in the DCP does not in this instance result 
in a parking area that detracts from the surrounding area. The parking area is not expansive 
and there are two circular bays at the ends of the central parking aisles with selected 
‘diamond’ tree pits providing for feature planting. 
 
Finally, we consider that the car parking layout as proposed still achieves the objectives of 
this provision as a buffer is maintained to surrounding properties and the enhancement of 
landscaping within the front setback should compensate for the identified variations. 
 
Comment: 
 
The relevant objectives of the Clause are as follows: 
 

i. To provide appropriate landscaping for external and uncovered car parks so that 

they do not detract from the surrounding area. 

 

ii. To provide shade and improve amenity of loading, service and parking areas and 

to provide a buffer to neighbouring properties.  

 

iii. To utilise landscaping to provide amenity to neighbouring properties in 

accordance with Council’s ESD objective 7. 

 
It is considered that the landscaping provided within the car park is appropriate in this 
instance. A significant buffer is provided adjacent to Kenthurst Road which included the 
retention of a significant tree at the front of the site. 
 
The site is constrained and the provision of parking spaces on the site is seen as a priority. 
The balance between parking and landscaping is considered appropriate particularly given 
the screening provided to Kenthurst Road.  
 
Accordingly, the variation can be supported in this instance.  
 
4. Issues Raised in Submissions 
 
The proposal was exhibited and notified for 14 days and 26 submissions were received from 
20 properties. The issues raised in the submissions are summarised below: 
 

ISSUE/OBJECTION COMMENT 

There are significant traffic issues in the 
locality particularly at peak times. The road 
infrastructure is inadequate to 
accommodate the additional traffic 
generated by the site. Congestion forms a 
queue which extends from the Old 
Northern Road and Kenthurst Road 
intersection west along Kenthurst Road 
back to The Hills Grammar School. 

Council’s Principal Coordinator Roads and 
Transport has reviewed the proposal and raises no 
objection to the proposal on the grounds of traffic 
generation. The traffic report dictates that the 
expected peak traffic generation from the pub is in 
the region of 37 vehicle trips/hour. The peak 
period on the road network serving the site 
occurred between 4.15 – 5.15pm on a weekday. 
At that time, two-way traffic flows along Kenthurst 
Road were in the order of 1717 vtph (930 vph 
westbound; 787 vph eastbound). This difference is 
negligible and will not substantially affect the 
surrounding road network. 
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ISSUE/OBJECTION COMMENT 

Council has publicly raised concerns 
regarding the traffic that passes through 
Round Corner. This application should not 
be approved until such time as road 
infrastructure is upgraded to cope with 
large traffic volumes or a bypass is 
constructed.  
 

Although it is acknowledged that a large volumes 
of traffic travel through Round Corner this 
application alone does not create unacceptable 
traffic impacts that warrant refusal. 

The proposal does not adequately provide 
for patrons driving to the premises from 
both the north and the south as all patrons 
drive into the premises from the 
south.  North bound traffic has to proceed 
to the round-about at the intersection of 
Kenthurst Road and Maple Street and then 
drive south to the premises. 
 
Patrons driving into the car park only to 
find that there are no free spots will then 
need to leave the premises and either 
drive to the roundabout at the junction of 
New Line Road and Old Northern Road to 
return to Round Corner, or move across 
the lanes of Kenthurst Road in order to 
turn west onto Old Northern Road and 
from there turn right into the Stonelea 
Court and into the shopping area. This can 
only add to the volume of traffic and 
adversely effect the flow of traffic. 
 

It is acknowledged that access to the site is limited 
to left in and out of the site. These arrangements 
to improve road safety are not uncommon for 
businesses on busy roads. 

Parking within the existing retail area is 
already problematic. The council carpark 
already has to caters for patrons of 
Subway, Dural Chicken and Salads, Billy 
the Greek, Gloria Jeans, Baba Ghanoush, 
Pirate Petes and the Chinese restaurant. 
There is insufficient on street parking for 
these establishments and none have 
parking provided. 
 

The number of parking spaces and the variation to 
Council DCP is addressed in Section 3 of this 
report. 

The proposal has limited on site car 
parking, increasing parking on 
neighbouring residential streets. On street 
parking is used heavily by commuters and 
shop employees. 
 

It is considered that staff and patrons will likely 
utilise the public carpark or arrive at the site by 
other means (either walking or by the pubs mini 
bus) before parking in nearby residential streets. 

Public transport in the area is limited. 
 

It is acknowledged that public transport is limited 
however there are other methods of travelling to 
and from the premises such as a courtesy bus for 
the site or use of car share ‘Uber’. A condition is 
recommended that requires the mini-bus to be 
available at all times and be available to patrons 
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ISSUE/OBJECTION COMMENT 

upon closing each night. The bus is to be able to 
carry at least 10 passengers and service an area 
not less than a 5km radius from the site. Refer 
Condition No. 11. 
 

Objection to the increase in patron 
numbers from the previous proposal. 
 

This is a new application over No. 1 and 3 
Kenthurst Road. The merits of this application are 
considered in this report. 
 

The proposal is located adjacent to a quiet 
residential area. 
 

Directly to the south of the site is an existing 
service station which operates from 5.00am – 
12.00 midnight Monday to Saturday; and 6.00am – 
11.00pm on Sunday. It is noted that a number of 
other restaurants in the locality are generally open 
until 10.00pm to 10.30pm at night. The hours of 
operation of the proposal are considered 
reasonable for the locality. 
 

There will be conflict between people 
sleeping and patrons returning to their cars 
at night. Patrons leaving the premises at 
night will impact residents. 
 

It is not expected that residents will park in nearby 
residential streets given the parking and transport 
options available. 

Concern is raised as to why a hotel needs 
to open at 7.00am. 
 

The Applicant has nominated 7am to open as it 
will allow for breakfast business meetings to take 
place. The operator confirmed that alcohol may be 
consumed at this time, for example, a champagne 
breakfast.  
 

Late night noise is also a concern as noise 
travels down the hill to the residential 
areas. The hotel sits higher than the 
residential area which will cause noise to 
spread. Any noise from the shopping 
precinct echoes very loudly to the 
surrounding streets. 
 

The acoustic impacts associated with this 
development have been assessed and deemed to 
be satisfactory. It should be noted that noise still 
may be able to be heard relating to the use when 
operating in a compliant manner, however it 
should not exceed 5dB(A) above the background 
noise. 

The potential odours from smoking meat 
on-site. 
 

Amended plans have been received deleting the 
smoker from the proposed kitchen. 

The proposal will change the existing 
character and amenity of the area. 
This site is totally unsuitable for this type of 
establishment. 
 

The site is zoned B2 Local Centre. The proposal is 
defined as a pub which is permissible with consent 
in the B2 Local Centre zone. 
 

There is a hotel on New Line Road, 
another hotel is not needed. This proposed 
development will attract patrons from other 
suburbs, it is not targeting local demand. 
 

The applicant has identified the need for this 
facility in the locality. It is a commercial decision on 
the part of the applicant. 
 

The hotel will attract undesirable 
behaviour. 
 

Management of patrons is a matter covered by the 
Office of Liquor, Gaming and Racing. 
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ISSUE/OBJECTION COMMENT 

There are too many poker machines. 
 

Council staff are unable to regulate the number of 
gaming machines under the legislation. Gaming is 
administered by the Office of Liquor, Gaming and 
Racing. 
 

Lights will impact the area. 
 

The site is located within a B2 Local Centre zone. 
Car park signage and illuminated signage is 
common in the locality. 
 

Concern with impacts associated with 
demolition and construction. Insufficient 
information has been provided in relation 
to demolition and construction waste. 
 

Subject to consent being granted, conditions of 
consent are recommended addressing 
construction management and waste. Refer 
Condition Nos. 13, 14, 15, 31, 44, 45 and 46. 

The impact on the trees on the site is 
unacceptable and has not been 
addressed. 
 

Council’s Tree and Landscape Officer has 
reviewed the application. Tree 2 was reported in 
initial Arborist report with good health and vigour 
and to be retained in the short term. In subsequent 
report dated May 2019 the tree has been identified 
as structurally unstable. It is noted that it has had a 
branch removal at base with some decay evident.  
Further testing would be required to establish the 
extent of decay within the main trunk, if any and its 
stability.  As it is a significant tree within the 
streetscape to remove at this stage will require 
advanced replacement tree planting.  In addition 
the landscaping to the street frontage is to be 
increased to allow for adequate screen planting 
and long term viability of proposed tree planting.  
In addition, the proposed 1.8m high balustrade 
fencing is to be setback from front boundary to 
allow for landscaping in front of the fence to 
improve the streetscape as well as restricting 
pedestrian access through landscape from 
carpark. 

Our home/contents and vehicle insurance 
will now be increased if there is a pub 
nearby. 
 

Insurance is not a matter for consideration under 
Section 4.15 of the Environmental Planning and 
Assessment Act 1979. 

 

5.  Internal Referrals 
 

The application was referred to following sections of Council: 
 

 Traffic 

 Engineering 

 Environmental Health 

 Resource Recovery 

 Fire Safety 

 Land Information Systems 

 Section 7.12 Contributions 
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Generally, amendments made to the proposal, additional information and the recommended 
conditions of consent have addressed the outstanding matters raised by Council staff. 
In terms of Traffic, Council staff requested a further assessment on the likelihood of patron 
vehicles being able to exit the site and utilise the Ward Place intersection to travel 
northbound/westbound on Kenthurst Road. The Applicant’s Traffic Engineer provided a 
response which is included at Attachment 8. The further information identifies that the 
driveway must be separated into two separate driveways relating to entry and exit 
accounting for the median island between. The assessment included manoeuvring diagrams 
and further details as to how these movements will be controlled and restricted. Although it 
would be physically possible for a car departing the proposed pub carpark with a destination 
to the north-west to make a right-turn movement from Kenthurst Road into Ward Place, it is 
agreed that the further restrictions relating to the driveway splitter will be reasonably effective 
in limiting vehicle movements undertaking that manoeuvre. The response is considered 
satisfactory and forms part of the recommended conditions of consent (Refer Condition No. 
24). 
 

6. External Referrals 
 
NSW Police Comments 
 

The proposed development has been referred to the NSW Police Force – The Hills Local 
Area Command. No response has been received. For the previous application for a pub at 
No. 1 Kenthurst Road, the Police raised concern with the proposed pub on the basis of 
increasing availability of alcohol within the area, the unavailability of public transport in the 
short term and negative social impacts. It was considered that the comments did not warrant 
refusal of the application given the scale of the proposal and mitigation measures proposed 
to be implemented. The NSW Police provided their requirements at that time should that 
application be approved. These requirements have been replicated in the recommended 
conditions of consent for this application. Refer Condition 10. 
 

RMS Comments 
 
The proposed development has been referred to Roads and Maritime Services. No 
objections are raised subject to conditions of consent restricting left in/left out access, a 
Construction Traffic Management Plan and Road Occupancy Licence.  Refer Condition 4. 
 

CONCLUSION 
 

The Development Application has been assessed against the relevant heads of 
consideration under Section 4.15 of the Environmental Planning and Assessment Act, 1979, 
The Hills Local Environmental Plan 2012 and The Hills Development Control Plan 2012 and 
is considered satisfactory. The variations to parking and landscaping have been addressed 
in the report and do not warrant refusal or further amendments to the application. 
 
The issues raised in the submissions have been addressed in the report and do not warrant 
refusal of the application. 
 

Approval is recommended subject to conditions. 
 

IMPACTS 
 

Financial 
 

This matter has no direct financial impact upon Council's adopted budget or forward 
estimates. 
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The Hills Future Community Strategic Plan 
 
The proposed development is consistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development 
provides for satisfactory urban growth without adverse environmental or social amenity 
impacts and ensures a consistent built form is provided with respect to the streetscape and 
general locality. 
 

RECOMMENDATION 
 
The Development Application be approved subject to the following conditions of consent. 
GENERAL MATTERS 
1. Development in Accordance with Submitted Plans (as amended) 
The development being carried out in accordance with the approved plans and details 
submitted to Council, as amended in red, stamped and returned with this consent. 

The amendments in red include: -  

 The “VIP Lounge” signage is not approved; 

 Relocation of font fencing refer condition 29; and 

 Landscape bays in carpark amended as detailed 

REFERENCED PLANS AND DOCUMENTS 

DRAWING NO DESCRIPTION SHEET REVISION DATE 

SK101 Demolition Plan - 2 27/05/2019 

SK102 Site Plan - 2 27/05/2019 

SK103 Basement Plan - 2 27/05/2019 

SK104 Ground Floor Plan - 3 12/08/2019 

SK105 Roof Plan - 2 27/05/2019 

SK200 Western and 
Northern Elevation 

- 2 27/05/2019 

SK201 Southern and 
Eastern Elevation 

- 2 27/05/2019 

SK202 Street Elevations 
Fence and gate 
Details 

- 2 27/05/2019 

SK300 Sections - 2 27/05/2019 

SK400 Signage - 2 27/05/2019 

181008 Landscape Package LDA-00-05 D 11/06/2019 

No work (including excavation, land fill or earth reshaping) shall be undertaken prior to the 
issue of the Construction Certificate, where a Construction Certificate is required. 

2. Construction Certificate 
Prior to construction of the approved development, it is necessary to obtain a Construction 
Certificate. A Construction Certificate may be issued by Council or an Accredited Certifier. 
Plans submitted with the Construction Certificate are to be amended to incorporate the 
conditions of the Development Consent. 
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3. Building Work to be in Accordance with BCA  
All building work must be carried out in accordance with the provisions of the Building Code 
of Australia. 

4. Compliance with NSW Road and Maritime Services Requirements 
Compliance with the requirements of the NSW Roads and Maritime Services as follows: 

a) The access is to be restricted to left in/left out on road safety and network efficiency 
grounds. 

b) A Construction Traffic Management Plan detailing construction vehicle routes, 
number of trucks, hours of operation, access arrangements and traffic control should 
be submitted to Council for approval prior to the issue of a Construction Certificate. 

c) A Road Occupancy Licence (ROL) should be obtained from Transport Management 
Centre for any works that may impact on traffic flows on Old Northern Road during 
construction activities. A ROL can be obtained through 
https://myrta.com/oplinc2/pages/security/oplincLogin.jsf 

5. Provision of Parking Spaces 
The development is required to be provided with forty (40) off-street car parking spaces.  
These car parking spaces shall be available for off street parking at all times. 

6. Separate application for other signs 
A separate application is required to be submitted to, and approved by Council prior to the 
erection of any advertisements or advertising structures other than the sign(s) approved in 
this consent. The “VIP Lounge” signage shown on the plans is not approved. 

7. LED Sign operation 
The sign shall operate in accordance with Department of Planning and Infrastructure policy 
"Transport Corridor Outdoor Advertising and Signage Guidelines" (November 2017) Section 
3.3.1 Advertising signage and traffic control devices, 3.3.2 Dwelling time and transition time, 
3.3.3 Illumination and reflectance and 3.3.4 Interaction and sequencing. Under no 
circumstances is the sign to flash or scroll. 
8. Content to be Displayed on the LED Sign  
The content displayed on the LED section of the sign shall advertise activities undertaken on 
the site in association with the approved use of the site only. No products are to be 
advertised. 
9. Directional Signage to Public Carpark 
Directional signage is to be placed within the subject sites’ car park close to the exit to 
identify the public parking area location and a direct route to access it for patrons. 

Details of the signage are to be submitted to and approved by Council’s Manager 
Development Assessment prior to use of the premises. 

10. Crime prevention through environmental design (CPTED) Requirements 
Compliance with the following requirements: 

i. Obtainment of the required liquor licence from the Office of Liquor Gaming and 
Racing (OLGR) prior to the commencement of trade. 

 
ii. The licensee of the premises must maintain a closed-circuit television (CCTV) on 

the premises as follows: 
 

 The system must continuously record form opening time until one hour 
after the premises are required to close, the recordings must be in digital 
format and at a minimum of 6 frames per second, any recorded image 
must specify the time and date of the recorded image; 
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 The systems cameras must cover all entry and exit points on the 
premises, the footpath immediately adjacent to the premises, all publically 
accessible areas (other than toilets) on the premises, and all usable car 
parking areas within the wider complex and the loading dock area; and 

 
 All recordings made by the CCTV system must be kept for 30 days, 

and the system must be accessible by at least one member of staff at all 
times that it is in operation, and the licensee must provide any recordings 
made by the system to a Police Officer or inspector from the Office of 
Liquor Gaming and Racing (OLGR) within 24 hours of any request. 

 
iii. An Incident Register will be maintained at the premises and be readily available for 

inspection at any time the premises are trading by NSW Police and the OLGR. The 
Incident Register shall record the occurrence, at any time of the day of (a) any 
incident involving violence or anti-social behaviour occurring on the licensed 
premises, (b) any incident of which the licensee is aware that involves violence or 
anti-social behaviour occurring in the immediate vicinity of the licensed premises 
and that involves a person who has recently left, or been refused admission to the 
premises, (c) any incident that results in a person being turned out of the licensed 
premises under Section 77, (d) any other incident of a kind prescribed by the Liquor 
Regulation 2008 with regard to requirements for the maintenance of an Incident 
Register, (e) any third party disturbance complaint received by the Hotel in relation 
to the premises (f) any malfunction of breath analysis equipment, CCTV or noise 
limitation equipment, and the action taken in relation to such matters. 

 
iv. Breath analysis equipment in compliance with the Australian Standard AS 3547- 

1997 Breath Alcohol Testing Devices for Personal Use, shall be installed in a 
prominent position within the premises and available for use by staff and patrons. 
This equipment shall be fully operational at all times. 

 
v. From 6:00pm until close on every Friday and Saturday, Christmas Eve and New 

Year’s Eve, the licensee will engage one (1) staff member whose role and function 
will be that of a Responsible Service of Alcohol (RSA) Marshall. The Marshall   must   
undertake  supervisory  duties   as   follows   (a)   Monitoring responsible service of  
alcohol  practices by  staff  members who  are  selling, supplying or servicing 
alcohol, (b) Engaging with those staff, and with patrons on the premises, for the 
purposes of encouraging responsible attitudes and practices in relation to the 
promotion, sale, supply, service and consumption of liquor, (c) Monitoring alcohol 
consumption by patrons and their behaviour for signals of irresponsible, rapid or 
excessive consumption of alcohol and for signs of intoxication, (d) Intervening at an 
early stage to assist in the prevention of intoxication and anti-social behaviour, and 
(e) Assisting in the resolution of disputes arising on the premises between patrons. 

 
vi. From 6:00pm until close on every Friday and Saturday, Christmas Eve and New 

Year’s Eve, a minimum of one(1) uniformed licensed security personnel are to be  
on  duty  to  patrol  the  entrance and  the  internal  areas  of  the  licensed 
premises. 

  
vii. The premises must be operated at all times in accordance with the Plan of 

Management. 
 

viii. The licensee will not permit alcoholic beverages to be taken from the premises in 
open receptacles. 
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Any reference above made to the licensee or liquor licence does not in any way prejudice 
the liquor licence application process. 

11. Provision of a ten (10) seat mini bus 
A bus that able to carry at least 10 passengers and service an area not less than a 5km 
radius from the site is to be made available for use by patrons, free of charge, during all 
approved operating times including being available to patrons upon closing each night.  

12. Numbering 
The responsibility for property numbering is vested solely in Council in order to provide a 
consistent and accurate system of street numbering throughout the Shire.  

Approved numbering for this development is: 3 Kenthurst Road, Dural  

The use of the previous property number of ‘1’ is NOT to be used in conjunction with the 
development. 

The street number as issued is to be displayed at the entrance to the property for mail 
delivery and service providers including emergency services. 

13. Management of Construction and Demolition Waste 
Waste materials must be appropriately stored and secured within a designated waste area 
onsite at all times, prior to its reuse onsite or being sent offsite. This includes waste materials 
such as paper and containers which must not litter the site or leave the site onto 
neighbouring public or private property. A separate dedicated bin must be provided onsite by 
the builder for the disposal of waste materials such as paper, containers and food scraps 
generated by all workers. Building waste containers are not permitted to be placed on public 
property at any time unless a separate application is approved by Council to locate a 
building waste container in a public place. 

Any material moved offsite is to be transported in accordance with the requirements of the 
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be 
used as a waste facility. The separation and recycling of the following waste materials is 
required: metals, timber, masonry products and clean waste plasterboard. This can be 
achieved by source separation onsite, that is, a bin for metal waste, a bin for timber, a bin for 
bricks and so on. Alternatively, mixed waste may be stored in one or more bins and sent to a 
waste contractor or transfer/sorting station that will sort the waste on their premises for 
recycling. Receipts of all waste/recycling tipping must be kept onsite at all times and 
produced in a legible form to any authorised officer of the Council who asks to see them. 

Transporters of asbestos waste (of any load over 100kg of asbestos waste or 10 square 
metres or more of asbestos sheeting) must provide information to the NSW EPA regarding 
the movement of waste using their WasteLocate online reporting tool 
www.wastelocate.epa.nsw.gov.au. 

14. Disposal of Surplus Excavated Material 
The disposal of surplus excavated material, other than to a licenced waste facility, is not 
permitted without the previous written approval of Council prior to works commencing on 
site.  Any unauthorized disposal of waste, which includes excavated material, is a breach of 
the Protection of the Environment Operations Act 1997 and subject to substantial penalties.  
Receipts of all waste/ recycling tipping must be kept onsite at all times and produced in a 
legible form to any authorised officer of the Council who asks to see them. 

15. Construction of Waste Storage Area 
All work involving the design and construction of the waste storage area must comply with 
the requirements of Council’s ‘Commercial/Industrial Waste Storage Area Specifications’. A 
copy of the specifications is available at www.thehills.nsw.gov.au 

 

http://www.thehills.nsw.gov.au/
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16. Access and Loading for Waste Collection 
Minimum vehicle access and loading facilities must be designed and provided on site in 
accordance with Australian Standard 2890.2-2002 for the standard 8.8m long Medium Rigid 
Vehicle . The following requirements must also be satisfied. 

 All manoeuvring and loading areas for waste collection vehicles must be 
prominently and permanently line marked, signposted and maintained to ensure 
entry and exit to the site is in a forward direction at all times and that loading and 
traffic circulation is appropriately controlled. 

 Pedestrian paths around the areas designated for manoeuvring and loading of 
waste collection vehicles must be prominently and permanently line marked, 
signposted and maintained (where applicable) for safety purposes. 

 The requirement for reversing on site must be limited to a single reverse 
manoeuvre to allow for entry or exit into/from the designated waste service bay 
(typical three point turn).  

 The designated waste service bay must allow additional space for the servicing of 
bins (wheeling bulk bins to be accessible by the waste collection vehicle). 

 The loading area must have a sufficient level of lighting and have appropriate 
signage such as “waste collection loading zone”, “keep clear at all times” and “no 
parking at any time”. 

17. Waste and Recycling Collection Contract 
There must be a contract in place with a licenced contractor for the removal and lawful 
disposal of all waste generated on site. Written evidence of a valid and current collection and 
disposal contract must be held on site at all times and produced in a legible form to any 
authorised officer of the Council who asks to see it. 

18. Street Trees 
Street trees must be provided for the section of Kenthurst Road within or fronting the 
development site spaced between 7m and 10m apart. The location of street trees must be 
considerate of driveways, services, drainage pits and sight lines at intersections. The 
species and size of street trees must comply with the requirements of Council. Details 
demonstrating compliance with the above must be submitted for approval before any street 
trees are planted. 

The establishment of street tree planting is included in the maintenance bond required to be 
paid. Alternatively, street trees can be planted by Council subject to payment of the 
applicable fee as per Council’s Schedule of Fees and Charges. 

19. Process for Council Endorsement of Legal Documentation 
Where an encumbrance on the title of the property is required to be released or amended 
and Council is listed as the benefiting authority, the relevant release or amendment 
documentation must be submitted along with payment of the applicable fee as per Council’s 
Schedule of Fees and Charges.  Sufficient time should be allowed for the preparation of a 
report and the execution of the documents by Council.  

20. Road Opening Permit 
Should the subdivision/ development necessitate the installation or upgrading of utility 
services or any other works on Council land beyond the immediate road frontage of the 
development site and these works are not covered by a Construction Certificate issued by 
Council under this consent then a separate road opening permit must be applied for and the 
works inspected by Council’s Maintenance Services team. 
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The contractor is responsible for instructing sub-contractors or service authority providers of 
this requirement. Contact Council’s Construction Engineer if it is unclear whether a separate 
road opening permit is required. 

21. Protection of Public Infrastructure 
Adequate protection must be provided prior to work commencing and maintained during 
building operations so that no damage is caused to public infrastructure as a result of the 
works. Public infrastructure includes the road pavement, kerb and gutter, concrete footpaths, 
drainage structures, utilities and landscaping fronting the site. The certifier is responsible for 
inspecting the public infrastructure for compliance with this condition before an Occupation 
Certificate is issued. Any damage must be made good in accordance with the requirements 
of Council and to the satisfaction of Council. 

22. Vehicular Access and Parking 
The formation, surfacing and drainage of all driveways, parking modules, circulation 
roadways and ramps are required, with their design and construction complying with: 

 AS/ NZS 2890.1 

 AS/ NZS 2890.6 

 AS 2890.2 

 DCP Part C Section 1 – Parking 

 Council’s Driveway Specifications 

Where conflict exists the Australian Standard must be used. 

The following must be provided: 

 All driveways and car parking areas must be prominently and permanently line marked, 
signposted and maintained to ensure entry and exit is in a forward direction at all times 
and that parking and traffic circulation is appropriately controlled. 

 All driveways and car parking areas must be separated from landscaped areas by a low 
level concrete kerb or wall. 

 All driveways and car parking areas must be concrete or bitumen. The design must 
consider the largest design service vehicle expected to enter the site. 

 All driveways and car parking areas must be graded, collected and drained by pits and 
pipes to a suitable point of legal discharge. 

 Access to the site is limited to service vehicles no larger than a Medium Rigid Vehicle 
(MRV) as per AS 2890.2 above, based on the traffic report submitted with the 
development application by John Coady dated 09/09/2019. 

23. Vehicular Crossing Request 
Each driveway requires the lodgement of a separate vehicular crossing request 
accompanied by the applicable fee as per Council’s Schedule of Fees and Charges. The 
vehicular crossing request must be lodged before an Occupation Certificate is issued. The 
vehicular crossing request must nominate a contractor and be accompanied by a copy of 
their current public liability insurance policy. Do not lodge the vehicular crossing request until 
the contactor is known and the driveway is going to be constructed. 

24. Minor Engineering Works 
The design and construction of the engineering works listed below must be provided for in 
accordance with Council’s Design Guidelines Subdivisions/ Developments and Works 
Specifications Subdivisions/ Developments. 
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Works on existing public roads or any other land under the care and control of Council must 
be approved and inspected by Council in accordance with the Roads Act 1993 or the Local 
Government Act 1993. A separate minor engineering works application and inspection fee is 
payable as per Council’s Schedule of Fees and Charges. 

a) Driveway Requirements 

The design, finish, gradient and location of all driveway crossings must comply with the 
above documents and Council’s Driveway Specifications. 

The proposed driveway must be built to Council’s heavy duty standard. 

The driveway must be separated into two separate driveways relating to entry and exit 
accounting for the median island between, as per the traffic advice by John Coady dated 
09/05/2019 submitted with the Development Application. The recommendations of that letter 
relating to the design and layout of the driveway and signage must be included as part of the 
design approved with the Construction Certificate. 

The existing power pole adjacent to the planned exit driveway must be relocated at least 1m 
clear of the new driveway as per the stamped approved plans. 

On high level sites a grated drain must be provided on the driveway at the property 
boundary. 

A separate vehicular crossing request fee is payable as per Council’s Schedule of Fees and 
Charges. 

b) Disused Layback/ Driveway Removal 

All disused laybacks and driveways must be removed and replaced with kerb and gutter 
together with the restoration, continuation of the existing footpath paving and turfing of the 
adjoining footpath verge area. Specifically, this includes the removal of any existing 
laybacks, regardless of whether they were in use beforehand or not. 

c) Footpath Verge Formation 

The grading, trimming, topsoiling and turfing of the footpath verge fronting the development 
site is required to ensure a gradient between 2% and 4% falling from the boundary to the top 
of kerb is provided. This work must include the construction of any retaining walls necessary 
to ensure complying grades within the footpath verge area. All retaining walls and associated 
footings must be contained wholly within the subject site. Any necessary adjustment or 
relocation of services is also required, to the requirements of the relevant service authority. 
All service pits and lids must match the finished surface level. 

25. Excavation/ Anchoring Near Boundaries  
Earthworks near the property boundary must be carried out in a way so as to not cause an 
impact on adjoining public or private assets. Where anchoring is proposed to sustain 
excavation near the property boundary, the following requirements apply: 

 Written owner’s consent for works on adjoining land must be obtained. 

 For works adjacent to a road, anchoring that extends into the footpath verge is not 
permitted, except where expressly approved otherwise by Council, or the RMS in the 
case of a classified road. 

 Where anchoring within public land is permitted, a bond must be submitted to ensure 
their removal once works are complete. The value of this bond must relate to the cost of 
their removal and must be confirmed by Council in writing before payment. 

 All anchors must be temporary. Once works are complete, all loads must be removed 
from the anchors. 
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 A plan must be prepared, along with all accompanying structural detail and certification, 
identifying the location and number of anchors proposed. 

 The anchors must be located clear of existing and proposed services. 

Details demonstrating compliance with the above must be submitted to the Principal 
Certifying Authority and included as part of any Construction Certificate or Occupation 
Certificate issued. 

26. Tree Removal 
Approval is granted for the removal of Tree 1 and 2 within the site as numbered in Arborist 
report prepared by Dr Treegood dated June 2017 plus street tree within proposed driveway 
crossover.  

All other trees are to remain and are to be protected during all works. Suitable replacement 
trees are to be planted upon completion of construction. 

27. Planting Requirements 
All trees planted as part of the approved landscape plan are to be minimum 75 litre pot size. 
All shrubs planted as part of the approved landscape plan are to be minimum 200mm pot 
size.  Groundcovers are to be planted at 5/m2. 

For all planting on slab and planter boxes allow the following minimum soil depths:   A soil 
depth plan is a useful way to illustrate proposed depths: 
 

 1.2m for large trees or 800mm for small trees;  
 650mm for shrubs; 
 300-450mm for groundcover; and  

 

Note: this is the soil depth alone and not the overall depth of the planter.   
 

28. Replacement Planting Requirements 
To maintain the treed environment of the Shire two (2) minimum 200 Litre replacement trees 
from the following list are to be planted to the western frontage.  One to be planted to 
frontage  within the vicinity of the tree to be removed, and one to south western corner of the 
site to landscaped area between proposed path and side boundary retaining wall.  Trees to 
be located clear of services. 

Syncarpia glomulifera  Turpentine 

Eucalyptus creba Narrow Leaved Ironbark 

Eucalyptus paniculata Grey Ironbark 

Eucalyptus punctata Grey Gum 

Angophora costata Smooth barked Apple 

 
29. Fencing 
Proposed 1.8m high balustrade fencing to frontage is to be setback from front boundary 
along edge of proposed carpark to allow for landscaping to streetscape in front of fence and 
to restrict pedestrian access through landscaping. 

30. Acoustic Requirements 
The recommendations and noise control targets of the Acoustic Assessment and Report 
prepared by The Acoustic Group Pty Ltd, referenced as 49.5246.L5:MCC, dated 14 June 
2019 and submitted as part of the Development Application are to be implemented as part of 
this approval.  
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PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE 
 
31. Construction Management Plan 
A construction management plan must be submitted demonstrating how the potential for 
conflict related to construction traffic is to be minimised and managed during construction. 
The construction management plan must be submitted before a Construction Certificate is 
issued and complied with for the duration of works. 

32. Section 7.12 Contribution 
Pursuant to section 4.17 (1) of the Environmental Planning and Assessment Act 1979, and 
The Hills Section 7.12 Contributions Plan, a contribution of $77,918.50 shall be paid to 
Council. This amount is to be adjusted at the time of the actual payment in accordance with 
the provisions of the Hills Section 7.12 Contributions Plan. 

The contribution is to be paid prior to the issue of the Construction Certificate. 

You are advised that the maximum percentage of the levy for development under section 
7.12 of the Act having a proposed construction cost is within the range specified in the table 
below; 

Proposed cost of the development Maximum percentage of the levy 

Up to $100,000 Nil 

$100,001 - $200,000 0.5 % 

More than $200,000 1% 

 
33. Security Bond Requirements 
A security bond may be submitted in lieu of a cash bond. The security bond must: 

 Be in favour of The Hills Shire Council; 

 Be issued by a financial institution or other accredited underwriter approved by, and in a 
format acceptable to, Council (for example, a bank guarantee or unconditional insurance 
undertaking); 

 Have no expiry date; 

 Reference the development application, condition and matter to which it relates; 

 Be equal to the amount required to be paid in accordance with the relevant condition; 

 Be itemised, if a single security bond is used for multiple items. 

Should Council need to uplift the security bond, notice in writing will be forwarded to the 
applicant 14 days prior. 

34. Onsite Stormwater Detention – Hawkesbury River Catchment Area 
Onsite Stormwater Detention (OSD) is required in accordance with Council’s adopted policy 
for the Hawkesbury River catchment area, the Upper Parramatta River Catchment Trust 
OSD Handbook, with amended parameters for the site storage requirement and permissible 
site discharge. 

The stormwater concept plan prepared by SGC Drawing Revision D dated 24/05/2019 is for 
development application purposes only and is not to be used for construction. The detailed 
design must reflect the approved concept plan and the following necessary changes: 
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a) Confirm the calculations (specifically, the orifice place size) based on the detailed design 
as per the OSD Handbook. 

b) The water quality treatment component of the design includes a pit insert and three 
stormfilter cartridges (or an approved and modelled equivalent) which need to be 
included as part of the detailed design. 

c) As much runoff from the access to the basement from the car park must be directed to 
the street under gravity/ away from the basement to limit the amount of runoff directed to 
the basement pump system. 

d) A grated drain must be provided on the driveway as conditioned earlier. 

The design and construction of the OSD system must be approved by either Council or an 
accredited certifier. A Compliance Certificate certifying the detailed design of the OSD 
system can be issued by Council. The following must be included with the documentation 
approved as part of any Construction Certificate: 

 Design/ construction plans prepared by an accredited OSD designer. 

 A completed OSD Drainage Design Summary Sheet. 

 Drainage calculations and details, including those for all weirs, overland flow paths and 
diversion (catch) drains, catchment areas, times of concentration and estimated peak 
run-off volumes. 

 A completed OSD Detailed Design Checklist. 

 A maintenance schedule. 

35. Stormwater Pump/ Basement Car Park Requirements 
The stormwater pump-out system must be designed and constructed in accordance with AS/ 
NZS 3500.3:2015 - Plumbing and Drainage - Stormwater drainage.  The system must be 
connected to the Onsite Stormwater Detention system before runoff is discharged to the 
street (or other point of legal discharge) along with the remaining site runoff, under gravity. 
All plans, calculations, hydraulic details and manufacturer specifications for the pump must 
be submitted with certification from the designer confirming compliance with the above 
requirements. 

36. Works on Adjoining Land 
Where the engineering works included in the scope of this approval extend into adjoining 
land, written consent from all affected adjoining property owners must be obtained and 
submitted to Council before a Construction Certificate is issued. 

37. Security Bond – Road Pavement and Public Asset Protection 
In accordance with Section 4.17(6) of the Environmental Planning and Assessment Act 
1979, a security bond of $165,880.00 is required to be submitted to Council to guarantee the 
protection of the road pavement and other public assets in the vicinity of the site during 
construction works. The above amount is calculated at the rate of $88.00 per square metre 
based on the road frontage of the subject site plus an additional 50m on either side (145m) 
multiplied by the width of the road (13m). 

The bond must be lodged with Council before a Construction Certificate is issued for the 
building works. 

The bond is refundable upon written application to Council and is subject to all work being 
restored to Council’s satisfaction. Should the cost of restoring any damage exceed the value 
of the bond, Council will undertake the works and issue an invoice for the recovery of these 
costs. 
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38. Security Bond – External Works 
In accordance with Section 4.17(6) of the Environmental Planning and Assessment Act 
1979, a security bond is required to be submitted to Council to guarantee the construction, 
completion and performance of all works external to the site. The bonded amount must be 
based on 150% of the tendered value of providing all such works. The minimum bond 
amount is $10,000.00. The bond amount must be confirmed with Council prior to payment. 

The bond must be lodged with Council before a Construction Certificate is issued for the 
building works. 

The bond is refundable upon written application to Council and is subject to all work being 
completed to Council’s satisfaction. 

39. Tree Pits within Carpark 
Diamond shaped Tree Pits within carpark to be minimum 1200mm x 1200mm dimension. 

40. Tree Removal on Public Land 
Prior to the issue of a Construction Certificate, the applicant is required to contact Council’s 
Infrastructure & Works team to coordinate the removal of existing tree which is located on 
the adjoining Nature strip which will be impacted by works associated with the development. 
All tree removal must be undertaken by the owner/applicant in accordance with the 
requirements of Council’s Infrastructure & Works team. 
41. Erosion & Sediment Control Plan 
Submission of an Erosion and Sediment Control Plan to the Principal Certifying Authority, 
including details of: 

a) Allotment boundaries 

b) Location of the adjoining roads 

c) Contours 

d) Existing vegetation 

e) Existing site drainage 

f) Critical natural areas 

g) Location of stockpiles 

h) Erosion control practices 

i) Sediment control practices 

j) Outline of a maintenance program for the erosion and sediment controls 

(NOTE: For guidance on the preparation of the Plan refer to ‘Managing Urban Stormwater 
Soils & Construction’ produced by the NSW Department of Housing). 

42. Acoustic – Mechanical plant 
Prior to the issue of any Construction Certificate a suitably qualified acoustic consultant is to 
provide advice on the final mechanical plant selection/s to ensure that it meets the noise 
target not exceeding 35dB(A) at any residential boundary as per the acoustic assessment for 
1 Kenthurst Road, Dural prepared by The Acoustic Group referenced as 47.5246.L5:MCC 
and dated 14 June 2019. Evidence of this is to be provided to Council’s Manager – 
Environment and Health for review and if satisfactory, written support will be provided prior 
to any Construction Certificate being issued. 

43. Acoustic - Finishes 
Prior to any Construction Certificate being issued the following acoustic finishes are to be 
included on the final construction plans: 
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 The ceiling of the outdoor gaming room is to incorporate an acoustic absorptive 
material with an RC not less than 0.85 (such as Bradfords Ultraphon black faced 
glasswool insulation 50 mm 17km/m3 or CSR Martini Polyester 50 mm thick Absorb 
MD50) with a perforated ply, metal or similar facing. The perforated facing is to have 
an open area of not less than 23% as per the supplementary acoustic report for 1 
Kenthurst Road, Dural prepared by The Acoustic Group, referenced as 49.5246.L5: 
MCC and dated 14 June 2019.  

 
PRIOR TO WORK COMMENCING ON THE SITE 
 
44. Demolition Works and Asbestos Management 
The demolition of any structure is to be carried out in accordance with the Work Health and 
Safety Act 2011. All vehicles transporting demolition materials offsite are to have covered 
loads and are not to track any soil or waste materials on the road. Should demolition works 
obstruct or inconvenience pedestrian or vehicular traffic on adjoining public road or reserve, 
a separate application is to be made to Council to enclose the public place with a hoard or 
fence. All demolition works involving the removal and disposal of asbestos must only be 
undertaken by a licenced asbestos removalist who is licenced to carry out the work. 
Asbestos removal must be carried out in accordance with the SafeWork NSW, Environment 
Protection Authority and Office of Environment and Heritage requirements. Asbestos to be 
disposed of must only be transported to waste facilities licenced to accept asbestos. No 
asbestos products are to be reused on the site. 

45. Construction and Demolition Waste Management Plan Required 
Prior to the commencement of works, a Waste Management Plan for the construction and 
demolition phases of the development must be submitted to and approved by the Principal 
Certifying Authority. The plan should be prepared in accordance with The Hills Development 
Control Plan 2012 Appendix A. The plan must comply with the waste minimisation 
requirements in the relevant Development Control Plan. All requirements of the approved 
plan must be implemented during the construction and/ or demolition phases of the 
development. 

46. Traffic Control Plan 
A Traffic Control Plan is required to be prepared and approved. The person preparing and 
approving the plan must have the relevant accreditation to do so. A copy of the approved 
plan must be submitted to Council before being implemented. Where amendments to the 
plan are made, they must be submitted to Council before being implemented. 

A plan that includes full (detour) or partial (temporary traffic signals) width road closure 
requires separate specific approval from Council. Sufficient time should be allowed for this to 
occur. 

47. Erosion and Sediment Control/ Soil and Water Management 
The approved ESCP or SWMP measures must be in place prior to works commencing and 
maintained during construction and until the site is stabilised to ensure their effectiveness. 

48. Separate OSD Detailed Design Approval 
No work is to commence until a detailed design for the Onsite Stormwater Detention system 
has been approved by either Council or an accredited certifier. 

49. Property Condition Report – Public Assets 
A property condition report must be prepared and submitted to Council recording the 
condition of all public assets in the direct vicinity of the development site. This includes, but 
is not limited to, the road fronting the site along with any access route used by heavy 
vehicles. If uncertainty exists with respect to the necessary scope of this report, it must be 
clarified with Council before works commence. The report must include: 



 

LOCAL PLANNING PANEL MEETING 18 SEPTEMBER, 2019              THE HILLS SHIRE 
 

 

PAGE 31 

 

 Planned construction access and delivery routes; and 

 Dated photographic evidence of the condition of all public assets. 

50. Protection of Existing Trees 
The tree that is to be retained is to be protected during all works strictly in accordance with 
AS4970- 2009 Protection of Trees on Development Sites.  

At a minimum a 1.8m high chain-wire fence is to be erected at least three (3) metres from 
the base of each tree and is to be in place prior to works commencing to restrict the following 
occurring:  

 Stockpiling of materials within the root protection zone,  

 Placement of fill within the root protection zone,  

 Parking of vehicles within the root protection zone,  

 Compaction of soil within the root protection zone.  

All areas within the root protection zone are to be mulched with composted leaf mulch to a 
depth of not less than 100mm.  

A sign is to be erected indicating the trees are protected.  

The installation of services within the root protection zone is not to be undertaken without 
prior consent from Council. 

51. Trenching or Excavation within Tree Protection Zone 
Any trenching for installation of drainage, sewerage, irrigation or any other services or 
excavation shall not occur within the Tree Protection Zone of trees identified for retention 
without supervision of a project arborist.  

Certification of supervision must be provided to the Certifying Authority within 14 days of 
completion of trenching works. 

Root pruning should be avoided, however where necessary, all cuts shall be clean cuts 
made with sharp tools such as secateurs, pruners, handsaws, chainsaws or specialised root 
pruning equipment.  Where possible, the roots to be pruned should be located and exposed 
using minimally destructive techniques such as hand-digging, compressed air or water-
jetting, or non-destructive techniques. No roots larger than 40mm diameter to be cut without 
Arborist advice and supervision. All root pruning must be done in accordance with Section 9 
of Australia Standard 4373-2007 Pruning of Amenity Trees.  

52. Erosion and Sedimentation Controls 
Erosion and sedimentation controls shall be in place prior to the commencement of site 
works and maintained throughout construction activities, until the site is landscaped and/or 
suitably revegetated. These requirements shall be in accordance with Managing Urban 
Stormwater – Soils and Construction (Blue Book) produced by the NSW Department of 
Housing. 

This will include, but not be limited to a stabilised access point and appropriately locating 
stockpiles of topsoil, sand, aggregate or other material capable of being moved by water 
being stored clear of any drainage line, easement, natural watercourse, footpath, kerb or 
roadside. 

53. Erosion & Sediment Control Plan Kept on Site 
A copy of the Erosion and Sediment Control Plan must be kept on site at all times during 
construction and available to Council on request. 
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DURING CONSTRUCTION 

54.  Hours of Work 
Work on the project to be limited to the following hours: - 

Monday to Saturday - 7.00am to 5.00pm; 

No work to be carried out on Sunday or Public Holidays. 

The builder/contractor shall be responsible to instruct and control sub-contractors regarding 
the hours of work. 

55.  Standard of Works 
All work must be carried out in accordance with Council’s Works Specification Subdivisions/ 
Developments and must include any necessary works required to make the construction 
effective. All works, including public utility relocation, must incur no cost to Council. 

56.  Project Arborist 
The Project Arborist must be on site to supervise any works in the vicinity of or within the 
Tree Protection Zone (TPZ) of any trees required to be retained on the site or any adjacent 
sites.  

Supervision of the works shall be certified by the Project Arborist and a copy of such 
certification shall be submitted to the PCA within 14 days of completion of the works. 

57.  Contamination 
Ground conditions are to be monitored and should evidence such as, but not limited to, 
imported fill and/or inappropriate waste disposal indicate the likely presence of 
contamination on site, works are to cease, Council’s Manager- Environment and Health is to 
be notified and a site contamination investigation is to be carried out in accordance with 
State Environmental Planning Policy 55 – Remediation of Land. 

The report is to be submitted to Council’s Manager – Environment and Health for review 
prior to works recommencing on site. 

58.  Construction Noise 
The emission of noise from the construction of the development shall comply with the Interim 
Construction Noise Guideline published by the Department of Environment and Climate 
Change (July 2009). 

59.  Dust Control 
The emission of dust must be controlled to minimise nuisance to the occupants of the 
surrounding premises.  In the absence of any alternative measures, the following measures 
must be taken to control the emission of dust: 

 Dust screens must be erected around the perimeter of the site and be kept in good 
repair for the duration of the construction work; 

 All dusty surfaces must be wet down and suppressed by means of a fine water spray.  
Water used for dust suppression must not cause water pollution; and 

 All stockpiles of materials that are likely to generate dust must be kept damp or covered. 

60.  Mechanical ventilation in Food Premises 
Exhaust hoods are to be of a stainless steel construction with an internal 50mm x 50mm 
gutter and unscrewable drainage plug at one corner.  They are to have removable grease 
filters for cleaning. 

Documentation shall be submitted to the certifying authority that the ventilation system has 
been installed and is operating in accordance with: 
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i. AS1668.1:2015 – The use of ventilation and air conditioning in buildings – Fire and 
smoke control in buildings; and  

 
ii. AS1668.2:2012 – The use of ventilation and air-conditioning in buildings  PART 2: 

mechanical ventilation in buildings. 
 
61.  Construction and Fit-out of Food Premises (Kitchen and Bar) 
To ensure that adequate provision is made for the cleanliness and maintenance of all food 
preparation areas, all work involving construction or fitting out of the premises shall comply 
with the requirements of Australian Standard AS 4674-2004 – Design, construction and fit-
out of food premises and the provisions of the Food Standards Code (Australia). This 
includes, but is not limited to: 

 The intersection of floors with walls and exposed plinths in food preparation, storage 
and servery areas are to be coved. 

 All walls are to be solid construction. Solid construction is defined as brick, concrete 
blocks, structural fibrous cement or preformed panels that are filled with suitable 
material. 

 Pipes and conduits adjacent to walls are to be set a minimum of 25mm off wall face 
with brackets. Pipes and conduits entering floors, walls or ceilings are to be fitted with 
a flange and all gaps fully sealed. 

 Hand wash basins: 

o Must be provided, not obstructed and accessible at bench height and no 
further than 5 metres from any place where open food is handled or prepared; 
and 

o Must be fitted with a tap that operates hands free with a permanent supply of 
warm running potable water delivered through a single outlet. 

Note:  Copies of AS 4674-2004 may be obtained from www.saiglobal.com by visiting the 
website: www.saiglobal.com and copies of the Food Safety Standards Code (Australia) may 
be obtained from Food Standards Australia New Zealand by visiting the following website 
www.foodstandards.gov.au. 

62.  Odour Control 
To ensure that adequate provision is made for the treatment of odours, the mechanical 
exhaust system shall be fitted with sufficient control equipment to prevent the emission of all 
offensive odours from the premises. 

 
PRIOR TO ISSUE OF AN OCCUPATION AND/OR SUBDIVISION CERTIFICATE 
 
63.  Maximum Capacity Signage to be Displayed in the Premises 
With effect from 26 January 2010, it is a Prescribed Condition under Clause 98D of the 
Environmental Planning and Assessment Regulation 2000 that Entertainment Venues, 
Function Centres, Pubs, Registered Clubs and Restaurant shall have a Maximum Capacity 
Signage on display.  The following signage is ready for use and shall be displayed in a 
prominent position in the building: 
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64.  Completion of Engineering Works 
An Occupation Certificate must not be issued prior to the completion of all engineering works 
covered by this consent, in accordance with this consent. 

65.  Property Condition Report – Public Assets 
Before an Occupation Certificate is issued, an updated property condition report must be 
prepared and submitted to Council. The updated report must identify any damage to public 
assets and the means of rectification for the approval of Council. 

66.  Consolidation of Allotments 
All allotments included in this consent must be consolidated into a single allotment before an 
Occupation Certificate is issued. A copy of the registered plan must be submitted to Council. 

67.  Pump System Certification 
Certification that the stormwater pump system has been constructed in accordance with the 
approved design and the conditions of this approval must be provided by a suitably qualified 
hydraulic engineer. 

Maximum Capacity of Venue 
 

Pursuant to Development Consent No. 930/2019/HA , the maximum number 

of patrons and staff that are permitted in the building is 210, comprising of: 

Patrons: 200 

Staff:        10 

Note: 

1. The approved method to calculate that the authorised capacity is not exceeded 

is by the issue of numbered tickets to patrons upon admission, together with 

regular head counts at intervals during the hours of operation; or 

2. The approved method to calculate that the authorized capacity is not exceeded 

is by a counting device accurately indicating numbers of patrons “IN” and 

“OUT” of the premises during high peak periods.  These details are to be kept 

in a logbook and updated at the end of trading on each day.  The logbook is to 

be available for inspection upon request by the Consent Authority or other 

licensing authorities. 

 

The name, address and telephone number of the council area in which the 

building is located: 

The Hills Shire Council 

3 Columbia Ct 

Norwest 2153 NSW 

Tel:   9843 0555 
 

 

The name and business telephone number of an owner or manager of the 

building (to be completed by owner or manager): 

 

Owner/Manager’s Name: 

Tel:     

Mob:   
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68.  OSD System Certification 
The Onsite Stormwater Detention (OSD) system must be completed to the satisfaction of the 
Principal Certifying Authority (PCA) prior to the issuing of an Occupation Certificate. The 
following documentation is required to be submitted upon completion of the OSD system and 
prior to a final inspection: 

 Works as executed plans prepared on a copy of the approved plans; 

 A certificate of hydraulic compliance (Form B.11) from a suitably qualified engineer or 
surveyor verifying that the constructed OSD system will function hydraulically; 

 A certificate of structural adequacy from a suitably qualified structural engineer verifying 
that the structures associated with the constructed OSD system are structurally 
adequate and capable of withstanding all loads likely to be imposed on them during their 
lifetime. 

Where Council is not the PCA a copy of the above documentation must be submitted to 
Council. 

69.  Water Sensitive Urban Design Certification 
An Occupation Certificate must not be issued prior to the completion of the WSUD elements 
conditioned earlier in this consent. The following documentation must be submitted in order 
to obtain an Occupation Certificate: 

 WAE drawings and any required engineering certifications; 
 Records of inspections; 
 An approved operations and maintenance plan; and 
 A certificate of structural adequacy from a suitably qualified structural engineer verifying 

that any structural element of the WSUD system are structurally adequate and capable 
of withstanding all loads likely to be imposed on them during their lifetime. 

Where Council is not the PCA a copy of the above documentation must be submitted to 
Council. 

70.  Creation of Restrictions/ Positive Covenants 
Before an Occupation Certificate is issued the following restrictions/ positive covenants must 
be registered on the title of the subject site via dealing/ request document or Section 88B 
instrument associated with a plan. Council’s standard recitals must be used for the terms: 

a) Restriction/ Positive Covenant – Onsite Stormwater Detention 

The subject site must be burdened with a restriction and a positive covenant using the 
“onsite stormwater detention systems” terms included in the standard recitals. 

b) Restriction/ Positive Covenant – Water Sensitive Urban Design 

The subject site must be burdened with a positive covenant that refers to the water sensitive 
urban design elements referred to earlier in this consent using the “water sensitive urban 
design elements” terms included in the standard recitals. 

c) Positive Covenant – Stormwater Pump 

The subject site must be burdened with a restriction and a positive using the “basement 
stormwater pump system” terms included in the standard recitals. 

71.  Landscaping Prior to Issue of any Occupation Certificate  
Landscaping of the site shall be carried out prior to issue of any Occupation Certificate 
(within each stage if applicable). The Landscaping shall be either certified to be in 
accordance with the approved plan by an Accredited Landscape Architect or be to the 
satisfaction of Council’s Manager Environment and Health. All landscaping is to be 
maintained at all times in accordance with THDCP Part C, Section 3 – Landscaping and the 
approved landscape plan. 
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72.  Food shop registration requirements 
Prior to the issue of any Occupation Certificate, the food business shall be registered with 
The Hills Shire Council. To register with Council please complete and submit the ‘registration 
of food business’ form which is available on Council’s website.  

73.  Food Premises Final Inspection 
Prior to the issue of any Occupation Certificate, the food premises shall be inspected by an 
Authorised Officer of The Hills Shire Council under the Food Act 2003, to determine 
compliance with the Food Act 2003, Food Safety Standards and Australian Standard 
4674:2004: Design Construction and Fit-out of Food Premises. 

 
THE USE OF THE SITE 
 
74.  Waste and Recycling Management 
To ensure the adequate storage and collection of waste from the use of the premises, all 
garbage and recyclable materials emanating from the premises must be stored in the 
designated waste storage area, which must include provision for the storage of all waste 
generated on the premises between collections. Arrangement must be in place in all areas of 
the development for the separation of recyclable materials from garbage. All waste storage 
areas must be screened from view from any adjoining residential property or public place. 
The waste storage area must be kept clean and tidy, bins must be washed regularly, and 
contaminants must be removed from bins prior to any collection.  

75.  Waste and Recycling Collection 
All waste generated on the site must be removed at regular intervals. The collection of waste 
and recycling must not cause nuisance or interfere with the amenity of the surrounding area. 
Garbage and recycling must not be placed on public property for collection without the 
previous written approval of Council. Waste collection vehicles servicing the development 
are not permitted to reverse in or out of the site. 

76.  Hours of Operation 
The hours of operation being restricted to the following: - 

 7.00am – 12.00 midnight Monday to Saturday; and  
 7.00am – 10.00pm Sundays.  

 

Any alteration to the above hours of operation will require the further approval of Council. 

77.  Lighting 
Any lighting on the site shall be designed so as not to cause a nuisance to other residences 
in the area or to motorists on nearby roads and to ensure no adverse impact on the amenity 
of the surrounding area by light overspill.  All lighting shall comply with the Australian 
Standard AS 4282:1997 Control of Obtrusive Effects of Outdoor Lighting. 

78.  Offensive Noise - Acoustic Report 
The use of the premises and/or machinery equipment installed must not create offensive 
noise so as to interfere with the amenity of the neighbouring properties.  

Should an offensive noise complaint be received and verified by Council staff, an acoustic 
assessment is to be undertaken (by an appropriately qualified consultant) and an acoustic 
report is to be submitted to Council’s Manager – Environment and Health for review. Any 
noise attenuation measures directed by Council’s Manager - Environment and Health must 
be implemented. 

79.  Noise to Surrounding Area 
There shall be no amplified music or speakers external to the building. 
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80.  Hours of operation for loading dock, waste collection and delivery / dispatch of 
goods 
Use of the loading dock, delivery of goods and waste collection shall be restricted to the 
following times; 

Monday to Saturday – 7.00am to 6.00pm; 
Sunday and Public Holidays – 8.00am – 6.00pm  
81.  Acoustic - Live music / DJ 
Live music, acoustic sets, DJ/s, nightclub style entertainment or similar are prohibited from 
being provided internally or externally to the premises. 

82.  Acoustic – Project Specific  
The mechanical plant is permitted to operate during the approved operation hours of the pub 
and is to not exceed 35dBALeq (15 minutes) at any residential boundary. 

The LA10 (15 minutes), noise level emitted from the pub shall not exceed the background noise 
level in any Octave Band Centre Frequency (31.5Hz – 8kHz inclusive) by more than 5dB 
between 7:00am and 12:00 midnight at the boundary of the premises. 

Notwithstanding compliance with the above, the noise from the pub shall not be audible 
within any habitable room in any residential premises between the hours of 8:00pm and 
12:00 midnight. 
83.  Acoustic - Signage 
Signage is to be maintained at the entry / exit points of the carpark, and pub which reads, 
words to the effect of ‘please respect our neighbours by reducing noise when entering and 
leaving the premises’. 

84.  Acoustic – Maximum capacity (smoking room) 
As per the acoustic report for 1 Kenthurst Road, Dural prepared by The Acoustic Group, 
referenced as 49.5246.L5:MCC and dated 14 June 2019, the maximum capacity of persons 
permitted in the smoking room at any one time is 11. 

85.  Odour control 
To ensure that adequate provision is made for the treatment of odours, the mechanical 
exhaust system shall be fitted and maintained with sufficient control equipment to prevent 
the emission of all offensive odours from the premises. 

86.  Offensive Noise 
The use of the premises, building services, equipment, machinery and ancillary fittings shall 
not give rise to “offensive noise” as defined under the provisions of the Protection of the 
Environment Operation Act 1997. 

87.  Final Acoustic Report 
Within three months from the issue of an Occupation Certificate, when the hotel is at 
maximum capacity, an acoustical compliance assessment is to be carried out by an 
appropriately qualified person, in accordance with the NSW EPA's - Industrial Noise Policy 
and submitted to Council’s Manager - Environment and Health for consideration. 

This report should include but not be limited to, details verifying that the noise control 
measures as recommended in the acoustic report submitted with the application are 
effective in attenuating noise to an acceptable noise level and that the activities does not 
give rise to “offensive noise” as defined under the Protection of the Environment Operation 
Act 1997. The report must also confirm that the use and operation of the site, when at 
capacity, complies with the following noise criteria; 

 The mechanical plant does not exceed 35dBALeq (15 minutes) at any residential boundary; 
and  

 The LA10 (15 minutes), noise level emitted from the pub does not exceed the background 
noise level in any Octave Band Centre Frequency (31.5Hz – 8kHz inclusive) by more 
than 5dB between 7:00am and 12:00 midnight at the boundary of the premises.  
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ATTACHMENTS 
 
1. Locality Plan 
2. Aerial Photograph 
3. Zoning Map 
4. Floor Plans 
5. Elevations and Sections 
6. Signage Plans 
7. Landscape Plan 
8. Traffic Consultant’s Advice dated 09 May 2019 
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ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – AERIAL PHOTOGRAPH 
 

 
 



 

LOCAL PLANNING PANEL MEETING 18 SEPTEMBER, 2019              THE HILLS SHIRE 
 

 

PAGE 41 

 

ATTACHMENT 3 – ZONING MAP 
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ATTACHMENT 4 –FLOOR PLANS 
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ATTACHMENT 5 – ELEVATIONS AND SECTIONS 
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ATTACHMENT 6 – SIGNAGE DETAILS 
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ATTACHMENT 7 – LANDSCAPE PLAN 
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ATTACHMENT 8 – TRAFFIC CONSULTANT’S ADVICE DATED 09 MAY 2019 
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ITEM-2                           DA 805/2019/HA - PROPOSED INTEGRATED HOUSING 
DEVELOPMENT COMPRISING A TORRENS TITLE 
SUBDIVISION CREATING FOUR RESIDENTIAL LOTS 
AND ONE RESIDUE LOT - LOT 1002 DP 1190982, 
MACKILLOP DRIVE, NORWEST  

THEME: Shaping Growth 

OUTCOME: 

5 Well planned and liveable neighbourhoods that meets 

growth targets and maintains amenity. 

STRATEGY: 
5.1 The Shire’s natural and built environment is well managed 
through strategic land use and urban planning that reflects our 
values and aspirations. 

MEETING DATE: 
18 SEPTEMBER 2019 

LOCAL PLANNING PANEL 

AUTHOR: 
DEVELOPMENT ASSESSMENT CO-ORDINATOR 

CLARO PATAG 

RESPONSIBLE OFFICER: 
MANAGER – DEVELOPMENT ASSESSMENT 

PAUL OSBORNE 

  

Applicant Aqualand Baulkham Hills Development Pty Ltd c/- Calibre 
Professional Services Pty Ltd 
 

Owner Aqualand Baulkham Hills Development Pty Ltd 
 

Consultants  Calibre Professional Services – Planning, 
Subdivision and Engineering 

 DKO Architecture (NSW) Pty Ltd – Architects 
 Eco Logical Australia – Heritage and Biodiversity 
 Sturt Noble Associates – Landscape Architect 
 Constructions Sciences Pty Ltd – Geotechnical and 

Site Contamination 
 Renzo Tonin and Associates – Acoustics 
 Gavin Chambers/Building Sustainability 

Assessments – BASIX Assessment 
 Ason Group – Traffic 
 Anthony Nicolaas Rood – Surveyor 
 Stephen Ngai – Altus Group – Quantity Surveyors 

 

Notification 14 days 
 

Number Advised 58 

Number of Submissions Nil 
 

Zoning  Part R3 Medium Density Residential, Part R2 Low Density 
Residential 
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Site Area 2.15 ha 

List of all relevant s4.15(1)(a) 
matters 
 

Section 4.15 (EP&A Act) – Satisfactory.15 
The Hills LEP 2012 – Variation, see Section 1(iii)(a). 
SEPP (BASIX) 2004 – Satisfactory. 
State Environmental Planning Policy No. 55—Remediation 
of Land – Satisfactory. 
The Hills DCP 2012 - Variations, see report. 
Section 7.12 Contribution: $19,687.90 
 

Political Donation None Disclosed 

Reason for Referral to LPP 1. Variation to LEP 2012 – Minimum Lot Size 
 

Recommendation Approval subject to conditions. 

 

EXECUTIVE SUMMARY 
 

The Development Application is for an integrated housing development on proposed Lot 217 
in DP 1239622 in a plan of subdivision of Lot 1002 in DP in DP 1190982, Mackillop Drive, 
Norwest, comprising of a Torrens Title subdivision creating four (4) residential lots and one 
(1) residue lot, as well as the construction of a two-storey dwelling on each residential lot 
created. 
 
The proposed lots are to have the following areas: 
 

 Proposed Lot 1 – 812.6sqm 

 Proposed Lot 2 – 375.1sqm 

 Proposed Lot 3 – 375.1sqm 

 Proposed Lot 4 – 551sqm 

The residue lot (Lot 5) with an area of 1.94 hectares is proposed for inclusion in a 
Community Title Scheme. 
 
The subject site is located on land zoned part R3 Medium Density Residential and part R2 
Low Density Residential. 
 
The Development Application is accompanied by a written request to vary a development 
standard pursuant to Clause 4.6 of The Hills Local Environmental Plan 2012 for proposed 
Lot 4. Clause 4.1 of The Hills LEP 2012 (as identified in the Lot Size Map) prescribes a 
minimum subdivision lot size of 700m2 within R2 Low Density and R3 Medium Density 
Residential zones. Lot 4 has an area of 551m2 and is zoned Part R3 Medium Density and 
Part R2 Low Density Residential. Proposed Lots 2 and 3 are also below the minimum 700m2 
standard, however Clause 4.1B applies as these 2 lots are located wholly within the R3 
Medium Density Residential zone and have a lot size of more than 240m2 each. 
 
The variation to the development standard is supported for the following reasons: 
 

 The Applicant’s request is well founded; 
 

 The proposed variation results in a development that is consistent with the objectives 
of Clause 4.1 Minimum subdivision lot size and the R2 Low Density Residential zone 
and R3 Medium Density Residential zone objectives;  
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 Compliance with the standard is unnecessary or unreasonable in this instance and 
there are sufficient environmental grounds to justify the contravention; and  
 

 The proposed development will be in the public interest because it is consistent with 
the objectives of the development standard and the objectives for the development 
within the relevant zone. 

The proposal complies with the development standards contained within the relevant DCPs 
with the exception of dwelling width and building setback. 
 
The application was notified for 14 days and no submissions were received. 
 
The application is recommended for approval subject to conditions. 
 

BACKGROUND 
 

The subject site is part of the overall development site known as ‘Bellevue Residences’, and 
has been subject to two Planning Proposals as well as a Development Application for a 
concept masterplan and staged residential subdivision approval and subsequent 
modification applications. 
 
The first Planning Proposal (6/2012/PLP) received a Gateway approval (subject to 
conditions) on 12 June 2012 making amendments to the Local Environmental Plan to rezone 
part of No. 64 Mackillop Drive, Baulkham Hills, or part of Lot 2 in DP 817696 (now lots 1001-
1003 in DP 1190982), from the proposed R2 Low Density Residential zone under the then 
draft Hills LEP 2010, to part R3 Medium Density Residential and part R4 High Density 
Residential. The rezoning sought to enable medium and high density residential 
development on the site. The Planning Proposal also sought to apply a maximum building 
height control of 16m over the portion of the site that was sought to be rezoned R4 High 
Density Residential. The LEP amendment was gazetted on 22 November 2013. 
 
On 25 September 2013, Development Consent 6/2012/JP was approved by the Joint 
Regional Planning Panel for a concept masterplan and staged residential subdivision with 
road construction and public reserve creation and dedication subject to conditions including 
a Voluntary Planning Agreement. This Development Application was associated with the 
above Planning Proposal (6/2012/PLP). 
 
The concept masterplan plan and staged residential subdivision approval included a mix of 
small lot housing, standard residential lots and apartment buildings consisting of a yield of 
195 dwellings, including 68 attached or zero lot homes on small lots, 85 detached homes on 
medium and large conventional lots, and 42 residential units in three (3) stages including 
Stages 1A, 1B, 2A, 2B and 3. This DA was a result of the gazettal of the amendments to the 
LEP sought under Planning Proposal 6/2012/PLP. 
 
A total of five modification applications have been lodged by Aqualand to date since the 
granting of the original approval which included amendments to the subdivision staging, 
creation of residue lots for future development, amendments to the construction of roads and 
lot renumbering. These modifications have been undertaken by Aqualand as part of their 
strategy for the overall development of the site. One of these modification applications which 
seeks to amend the approved stormwater management strategy, engineering plans, 
landscape plans and the VPA monetary contribution for bio-retention offset, and Stage 1B 
stormwater detention works approved within the public reserve remans outstanding to date. 
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Two separate development consents have also been sought by the applicant which were 
granted under Council staff’s delegation, i.e.: 
 

 Development Consent 1013/2018/LA was for the demolition of a single storey 
brick dwelling situated in Lot 1002 in DP 1190982 which was approved on 3 
January 2018. The dwelling had no historical relevance to the heritage listing 
given it is unrelated to the farmhouse and believed to be constructed sometime in 
the 1970s as an additional house for the nuns. 
 

 Development Consent 1761/2018/HA was for the temporary use of the land and 
existing former farmhouse dwelling as a sales office associated with the 
residential development of Lots 1101 and 1002 in DP 1190982 and this was 
approved on 23 July 2018. 

 
A second Planning Proposal was lodged by Aqualand on 25 September 2018 seeking site-
specific amendments to The Hills Local Environmental Plan 2012, as follows: 
 

 Rezone Lot 116 (former Lot 1001 in the approved concept masterplan) from R2 Low 
Density Residential to part R3 Medium Density Residential, part RE1 Public 
Recreation, and retaining an existing portion of R2 Low Density Residential. 
 

 Rezone Lot 117 (former Lot 1002 in the approved concept masterplan) from Part R2 
Low Density Residential and part R3 Medium Density Residential to R4 High Density 
Residential. 

 

 Amend the ‘Height of Buildings Map’ from 9m to part 9m, part 12m and part 16m. 
 

 Amend the ‘Heritage Map’ in relation to Heritage Item No. I7 by removing its 
application to the entirety of Lot 117 and replacing it with a heritage curtilage across 
part of Lots 117 and 116. The proposal aims to facilitate a development that provides 
a mix of low rise apartments and medium density dwellings, in addition to the 
approved low density detached housing approved under 6/2012/JP. It also aims to 
deliver an approximate 225 additional dwellings on the subject site than the current 
zoning allows. 

 
This Planning Proposal was refused by Council at its Ordinary Meeting on 12 December 
2017. The applicant lodged a rezoning review and the Planning Proposal was approved by 
the Sydney Central City District Planning Panel on 17 May 2018. The Planning Proposal 
received favourable Gateway Determination on 11 October 2018 and is currently with the 
Council (as the Responsible Planning Authority) for implementation. 
 
The subject Development Application was lodged on 16 November 2018. 
 
On 10 December 2018, a letter was sent to the applicant requesting submission of a 
supplementary Statement of Environmental Effects to address the proposed variation to 
DCP 2012 Part B Section 2 – Residential. Further letters were sent on 17 December 2018, 
29 January 2019 and 14 February 2019 requesting additional information in relation to 
heritage, engineering and landscaping. On 19 February 2019, additional information were 
received from the applicant. These additional information were assessed by relevant officers 
and further information was requested from the applicant in relation to landscaping and 
engineering matters. The applicant submitted the requested information on 29 March 2019. 
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On 11 July 2019, updated landscape plans and revised BASIX Certificates were submitted 
by the applicant. 
 

On 23 August 2019, the applicant was advised that the appropriate mechanism to address 
the variation to the minimum lot size for Lot 4 is Clause 4.6 and not Clause 5.3 in LEP 2012. 
On 28 August, 2019, the applicant submitted a written request that seeks to justify the 
contravention of the lot size development standard. 
 

PROPOSAL 
 

The Development Application is for an integrated housing development on proposed Lot 217 
in DP 1239622 in a plan of subdivision of Lot 1002 in DP in DP 1190982, Mackillop Drive, 
Norwest (subject site), comprising of a Torrens Title subdivision creating four (4) residential 
lots and one (1) residue lot, as well as the construction of a two-storey dwelling on each 
residential lot created. 
 

The proposed residential lots are to have the following areas: 
 

 Proposed Lot 1 – 812.6sqm 

 Proposed Lot 2 – 375.1sqm 

 Proposed Lot 3 – 375.1sqm 

 Proposed Lot 4 – 551sqm 

The balance area is to be created as a residue lot (Lot 5) with an area of 1.94 hectares for 
inclusion in a Community Title Scheme (which is the subject of a separate Development 
Application for multi dwelling housing comprising 40 townhouses – DA 826/2019/HA). See 
diagrams below of proposed subdivision and integrated housing development. 

 
Diagram 1: Proposed Torrens Title Subdivision 
 

 
Diagram 2: Proposed Architectural Plan of Dwellings (Ground Floor) 
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Diagram 3: Proposed Architectural Plan of Dwellings (First Floor)  
 
 

 
Diagram 4: Mackillop Drive Elevation 
 
The subject site is part of a larger development site owned by Aqualand known as ‘Bellevue 
Residences’ which is comprised of Lots 1001 and 1002 in DP 1190982. This overall 
development site has been the focus of two Planning Proposals and has a development 
consent for a Concept Masterplan and Staged Residential Subdivision approved under DA 
6/2012/JP, which has been the subject of a number of modification applications, the last 
application being the modification of an approved 10-lot subdivision in Subdivision Stage 1A 
into a residue lot (known as Lot 118 DP 1239618) which is the subject of a separate 
development application for a residential aged care facility (DA 1529/2019/JP). 
 

All proposed dwellings are of the same typology, being front loaded two-storey detached 
dwellings, comprising of a double garage, four bedrooms, two full bathrooms and a powder 
room. The dwellings will only be accessed from Mackillop Drive. 
 

The proposed dwellings have a contemporary design, and will be constructed of durable 
materials and finishes that are compatible with the surrounding neighbourhood including the 
dwellings fronting Mackillop Drive. The four (4) dwellings proposed have slight differences in 
their external built form, however the internal layout within the dwellings remain generally the 
same. The dwelling design is sympathetic to the key elements of the heritage farmhouse by 
incorporating architectural features such as visually prominent low pitched roofs, brick 
bases, expressed windows and piers. 
 

The application is accompanied by a written request that seeks to justify the contravention of 
the minimum lot size development standard prescribed in Clause 4.1 of the LEP 2012. 
Proposed Lot 4 does not comply with the minimum lot size of 700m2. The other proposed 
residential lots (Lots 1, 2 and 3) relies on the provisions under Clause 4.1B having lots sizes 
of more than 240m2. 
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ISSUES FOR CONSIDERATION 
 
1. Compliance with The Hills Local Environmental Plan 2012 
 
(i) Permissibility 
 
The land is zoned part R3 Medium Density Residential and part R2 Low Density Residential 
under The Hills Local Environmental Plan 2012. Subdivision and construction of dwellings is 
permissible with consent in both zones under the LEP 2012 provisions.   
 
Clause 2.6 Subdivision – consent requirements 
The subject Development Application seeks development consent for a Torrens Title 
subdivision on the site to create four (4) residential lots for the construction of two storey 
dwellings and one (1) residue lot for future development at a later stage. 
 
Clause 4.1 Minimum subdivision lot size 
This clause provides that the size of any lot is not to be less than the minimum lot size 
shown on the ‘Lot Size Map’. The site is identified with a minimum lot size of 700m2 coded 
“Q” in gthe Lot Size Map (see Attachment 4). Proposed Lot 1 and residue Lot 5 meet the 
minimum requirement, being 812.6m2 and 1.94 hectares respectively. Proposed Lots 2, 3 
and 4 are below the minimum lot size. Clause 4.1B of the LEP allows an exception to 
minimum lot sizes, upon which this application intends to rely for Lots 2-4. 
 
Clause 4.1B states as follows: 
 
(1) The objective of this clause is to encourage housing diversity without adversely 

impacting on residential amenity. 
 
(2) This clause applies to development on land in the following zones: 
 

(a) Zone R3 Medium Density Residential 
(b) Zone R4 High Density Residential 

 
(3) Development consent may be granted to a single development application for 

development to which this clause applies that is both of the following: 
 

(a) the subdivision of land into 3 or more lots, 
(b) the erection of an attached dwelling or a dwelling house on each lot resulting from 

the subdivision, if the size of each lot is equal to or greater than: 
(i) for the erection of a dwelling house - 240 square metres or 
(ii) for the erection of an attached dwelling - 240 square metres. 
 

The proposal is for the subdivision of the subject land into 5 lots with the size of each lot 
greater than 240m2 and erection of a ‘dwelling house’ on each of the proposed residential 
lot. The 5th lot to be created is a residue lot with an area of 1.94 hectares which is to be 
included in a Community Title Scheme (subject of a separate Development Application No. 
826/2019/HA for a multi dwelling housing development comprising 40 townhouses). 
 

The proposed lot sizes are as follows: 
 

 Proposed Lot 1 – 812.6m2 
 Proposed Lot 2 – 375.1m2 
 Proposed Lot 3 – 375.1m2 
 Proposed Lot 4 – 551m2 
 Proposed Lot 5 – 1.94has. (residue lot) 
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It is noted that under the Concept Masterplan approved under DA 6/2012/JP identified this 
site for small lot housing, with medium lot sizes below the minimum subdivision size of 
700m2. 
 
The area to which the residential lots are proposed include R3 Medium Density Residential 
land with a small portion of R2 Low Density Residential land in Lot 4, which is 551m2. The 
majority of land in proposed Lot 4 (approximately 67%) is zoned R3 with the remainder of 
the lot (approximately 33%) falls within the R2 Low density Residential zone. The applicant 
initially addressed this variation by utilising Clause 5.3 in the LEP (Development near zone 
boundaries), which allows flexibility where development consent may be granted to 
development of land to which the clause applies for any purpose that may be carried out in 
the adjoining zone. The distance from the R2 land within proposed Lot 4 to the boundary 
where the R3 land begins is less than 20m. The applicant has been advised during the 
assessment process that the appropriate mechanism to address this non-compliance with 
the minimum lot size development standard is Clause 4.6 and not Clause 5.3. 
 
Lot 4 is approximately 149m2 short of the LEP minimum standard of 700m2 (that is a 21.28% 
variation), and 181.4m2 (33%) of this lot is zoned R2 with the remainder (369.6m2 or 67%) 
within the R3 zone. 
 
Diagram 5 below shows an overlay of the proposed subdivision plan with the LEP zoning 
map and the slit zoning of Lot 4. 

 
   
Diagram 5: Overlay of Proposed Subdivision Plan and LEP Zoning Map & Split Zoning 
of Lot 4 
 
In view of the above, it is considered that the proposed development satisfies the provisions 
for permissibility with respect to The Hills Local Environmental Plan 2012. 
 

(ii) Compliance with The Hills LEP 2012 – Zone Objectives 
 

The site is zoned R2 Low Density Residential and R3 Medium Density Residential under 
LEP 2012.  
 

The objectives of the R2 Low Density Residential zone are: 
 

 To provide for the housing needs of the community within a low density residential 
environment. 

 To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

 To maintain the existing low density residential character of the area. 



 

LOCAL PLANNING PANEL MEETING 18 SEPTEMBER, 2019              THE HILLS SHIRE 
 

 

PAGE 61 

 

The objectives of the R3 Medium Density Residential zone are: 
 

 To provide for the housing needs of the community within a medium density 
residential environment. 
 

 To provide a variety of housing types within a medium density residential 
environment. 

 

 To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

 

 To encourage medium density residential development in locations that are close 
to population centres and public transport routes. 

 
The proposed development is consistent with the above objectives of the R2 Low Density 
Residential and R3 Medium Density Residential zones as it provides for the varied housing 
needs of the community. 
 
In view of the above, the proposal satisfies the R2 Low Density Residential and R3 Medium 
Density Residential objectives under The Hills LEP 2012. 
 
(iii) The Hills LEP 2012 - Development Standards 
 
The following table addresses the principal development standards of the LEP relevant to 
the subject proposal: 
 

CLAUSE REQUIRED PROPOSED COMPLIES 

4.1B Exceptions to 
minimum lot sizes for 
certain development 
(that applies to R3 
Medium Density 
Residential Zone) 

(3)(a) the subdivision of 
land into 3 or more lots 
 
(3)(b) the erection of an 
attached dwelling or a 
dwelling house on each 
lot resulting from the 
subdivision, if the size 
of each lot is equal to or 
greater than: 
(i) for the erection of a 
dwelling house – 240m2 
(ii) for the erection of an 
attached dwelling – 
240m2 
 

5-lot subdivision 
 
 
A 2-storey dwelling 
house will be erected on 
each proposed lot with 
following lot sizes: 

 Lot 1 – 812.6m2 
 Lot 2 – 375.1m2 
 Lot 3 – 375.1m2 
 Lot 4 – 551m2 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Yes 
 
 
 
 
 
 
Yes 
Yes 
Yes 
No. Approx.. 
33% of this lot 
falls within the 
R2 zone and 
therefore cl. 
4.1B does not 
apply and 
requires a 
minimum lot 
size of 700m2 in 
R2 zone (see 
Clause 4.6 
discussion 
below). 
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 Lot 5 (residue lot) N/A. This 
residue lot is for 
inclusion in a 
Community Title 
Scheme which 
is the subject of 
DA 
826/2019/HA for 
a multi dwelling 
housing 
development 
comprising 40 
townhouses. 
 

4.3 Height of buildings 9m Lot 1 – 8.41m 
Lot 2 – 7.017m 
Lot 3 – 5.728m 
Lot 4 – 6.726m 
 

Yes 
Yes 
Yes 
Yes 

 
a) Variation to Minimum Lot Size 
 
Clause 4.1 of The Hills LEP 2012 applies to subdivision of any land shown on the Lot Size 
Map and that the size of any lot resulting from a subdivision of land is not to be less than the 
minimum size shown on this map, which is 700m2. Lot 4 has a proposed lot size of 551m2 
resulting in a variation of 149m2 or 21.28% to the development standard. 
 
The applicant seeks a variation to the above minimum subdivision lot size development 
standard pursuant to clause 4.6 of LEP 2012 (refer Attachment 10) which allows the consent 
authority to grant consent for development even though the development contravenes a 
development standard imposed by the LEP. The clause aims to provide an appropriate 
degree of flexibility in applying certain development standards to achieve better outcomes for 
and from development.  
 

The objectives of the minimum subdivision lot size development standard under Clause 4.1 
are as follows: 
 

(a) to provide for the proper and orderly development of land, 
 

(b) to prevent fragmentation or isolation of land, 
 

(c) to ensure that the prevailing character of the surrounding area is maintained. 
 

Clause 4.6 of LEP 2012 provides a mechanism to allow a consent authority to consider 
variations to LEP development standards. Clause 4.6(3) of LEP 2012 reads as follows:  
 

(3) Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written request from 
the applicant that seeks to justify the contravention of the development standard by 
demonstrating: 
 

a) that compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case, and 
 

b) that there are sufficient environmental planning grounds to justify contravening 
the development standard. 
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The applicant has submitted a written request that seeks to justify the contravention of the 
minimum building height standard summarised as follows:  
 
This written request for an Exception to a Development Standard under Clause 4.6 of the 
Hills Local Environmental Plan (LEP) 2012 has been prepared in accordance with the NSW 
Department of Infrastructure’s “Varying Development Standards; A Guide, August 2011” and 
the relevant principles incorporated in Wehbe v Pittwater Council [20] NSWLEC827, 
Four2Five Pty Ltd v Ashfield Council [201] NSWLEC90, and Initial Action Pty Ltd v 
Woollahra Municipal Council [2018] NSWLEC 118  
 
This application seeks to submit a request proposing a variation to the application of Clause 
4.1 Minimum Lot Size under The Hills LEP 2012 in accordance with Clause 4.6 Exceptions 
to development standards of the LEP, with respect to proposed Lot 4 in the Plan of 
Subdivision. Proposed Lot 4 is an integrated housing lot that straddles the zone boundary 
between the R3 Medium Density Residential Zone and R2 Low Density Residential Zone. 
Clause 5.3 Development near zone boundaries applies and is addressed in the SEE 
submitted in support of this application. 
 
Clause 4.1 is shown below.  
 
4.1 Minimum subdivision lot size  

(1) The objectives of this clause are as follows:  

(a) to provide for the proper and orderly development of land,  

(b) to prevent fragmentation or isolation of land,  

(c) to ensure that the prevailing character of the surrounding area is maintained.  

(2) This clause applies to a subdivision of any land shown on the Lot Size Map that requires 
development consent and that is carried out after the commencement of this Plan.  

(3) The size of any lot resulting from a subdivision of land to which this clause applies is not 
to be less than the minimum size shown on the Lot Size Map in relation to that land.  

(4) This clause does not apply in relation to the subdivision of any land:  

(a) by the registration of a strata plan or strata plan of subdivision under the Strata Schemes 
Development Act 2015, or  

(b) by any kind of subdivision under the Community Land Development Act 1989.  

The proposed Plan of Subdivision for this development application is shown in Figure 1 
below: 
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Figure 1 Proposed Plan of Subdivision (source: Calibre)  
 
The majority of proposed Lot 4 is contained within the R3 Medium Density Residential Zone, 
however a small part of the proposed lot is within the R2 Low Density Residential Zone, see 
Figure 2, below. 
 
 

 
Figure 2 Subject site and zoning (source: The Hills LEP 2012) 
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Whilst the prevailing minimum lot size within both zones in this location is 700m2 as shown 
on the Lot Size Map (see Figure 3 below), for the portion of the lots within the R3 Zone, 
Clause 4.1B Exceptions to minimum lot sizes for residential development also applies as the 
proposed development satisfies the tests specified in that clause, which allows subdivision of 
land and the erection of a dwelling house on a lot with a minimum area of 240m2. Proposed 
Lot 4 is 510m2 in area and satisfies the requirements of Clause 4.1.B. However, as Clause 
4.1B does not apply to development in the R2 Zone, a request for an exception to the 
development standard is required. 
 

 
Figure 3 Extract of Lot Size Map - The Hills LEP 2012 (source: The Hills LEP 2012)  
 
The objectives of clause 4.6 is to provide an appropriate degree of flexibility in applying 
certain development standards to particular development, and to achieve better outcomes 
for and from development by allowing flexibility in particular circumstances.  
The following subclauses of clause 4.6 are relevant:  
 
(2) Development consent may, subject to this clause, be granted for development even 
though the development would contravene a development standard imposed by this or any 
other environmental planning instrument. However, this clause does not apply to a 
development standard that is expressly excluded from the operation of this clause.  
Comment: This development standard is not expressly excluded from the operation of 
Clause 4.6.  
 
(3) Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written request from 
the applicant that seeks to justify the contravention of the development standard by 
demonstrating:  
 
(a) that compliance with the development standard is unreasonable or unnecessary in the 
circumstances of the case, and  
 
(b) that there is sufficient environmental planning grounds to justify contravening the 
development standard.  
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Comment: With respect to point (a), It is argued that compliance with the development 
standard is unnecessary and unreasonable in the circumstances of the case. With respect to 
point (b), there are sufficient environmental planning grounds to justify contravening the 
development standard. These grounds are described as follows:  
 
The site straddles a zone boundary, between the R2 Low Density Residential Zone and the 
R3 Medium Density Residential Zone, with the majority of the site (including the whole of the 
proposed dwelling house) being within the latter zone. With the application of Clause 4.1B of 
The Hills LEP 2012, the site is above the minimum lot area permissible under this clause.  
 
The site is subject to a prior approval of a Concept Development Application, which included 
a masterplan document, consisting of written statements and a series of plans outlining the 
proposed development arrangement, including a specification of the proposed minimum 
allotment sizes for proposed residential lots in this location. The relevant minimum lot size is 
400 square metres in this location as part of the approved documents under the Concept 
Development Approval (see Figure 4 below). The proposed development is in accordance 
with this Concept DA with respect to proposed Lot 4.  
 
The majority of the proposed lot is located within the R3 Zone, which, subject to the 
application of Clause 4.1B of The Hills LEP proposed Lot 4 conforms with the applicable 
minimum area. The extent of the R2 zoned land is confined to the southern landscaped 
setback of the proposed Lot, which is of minor consequence in determining the suitability of 
the proposed development. The proposed lot and integrated housing design are clearly of a 
medium density nature and the controls applying to medium density housing are more 
appropriately applied, with which the proposed lot complies. 
 
The situation has arisen as the zone boundary between the R2 and R3 Zones does not align 
with the approved location of Firewheel Place, leaving a sliver of land between the road and 
the zone boundary of insufficient area and dimension for a compliant lot to be located wholly 
within the R2 zoned land. Due to the presence of a large amenity tree in the north east 
corner of proposed Lot 1, the dimensions and area of this lot had to be increased to enable 
retention of the tree. This had the effect of moving the boundary with Proposed Lot 2 further 
south, subsequently affecting the dimensions of proposed lots 3 & 4. Both proposed lots 2 
and 3 already seeking variation of the maximum dwelling widths relative to frontage under 
Clause 2.14.1 Building Setbacks of The Hills Development Control Plan 2012. There is 
therefore no flexibility to reduce the size of proposed lots 1-3 to increase the area of 
proposed Lot 4 to 700m2 in order to bring the lot into compliance with the minimum lot size 
specified on the Lot Size Map. 
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Figure 4 Extract of Approved Plans for Concept DA 6/2012/JP  
 
The five principles outlined in Wehbe v Pittwater Council [2007], as reaffirmed recently in 
Initial Action Pty Ltd v Woollahra Municipal Council [2018] are summarised as follows:  
1. The first and most commonly invoked way is to establish that compliance with the 
development standard is unreasonable or unnecessary because the objectives of the 
development standard are achieved notwithstanding non-compliance with the standard: 
Wehbe v Pittwater Council at [42] and [43]. 
 
Comment: As outlined in the response to point 3(a), above, the proposed development 
achieves the objectives of the minimum lot size standard in Clause 4.1 of The Hills LEP 
2012, despite the non-compliance. 
 
2. A second way is to establish that the underlying objective or purpose is not relevant to the 
development with the consequence that compliance is unnecessary: Wehbe v Pittwater 
Council at [45].  
 
Comment: As outlined in the response to point 3(a), above, the proposed development is in 
conformity with an approved Concept DA with respect to indicative lot sizes, and as the 
proposed dwelling is located entirely within the R3 zone (and subject to clause 4.1B), it is 
unnecessary to apply the minimum lot size of the R2 Zone to proposed Lot 4. 
 
3. A third way is to establish that the underlying objective or purpose would be defeated or 
thwarted if compliance was required with the consequence that compliance is unreasonable: 
Wehbe v Pittwater Council at [46].  
 
Comment: Not relevant to this application. 
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4. A fourth way is to establish that the development standard has been virtually abandoned 
or destroyed by the Council’s own decisions in granting development consents that depart 
from the standard and hence compliance with the standard is unnecessary and 
unreasonable: Wehbe v Pittwater Council at [47].  
 
Comment: the approval of a Concept DA over the site showing a development pattern with 
lots as small as 400m2 in the location of Proposed Lot 4 has the effect of “destroying” the 
standard of a 700m2 minimum lot size in respect of this particular location. This standard is 
however maintained on the balance areas of the site within the R2 Zone subject to the 
Concept DA approval. 
 
5. A fifth way is to establish that the zoning of the particular land on which the development 
is proposed to be carried out was unreasonable or inappropriate so that the development 
standard, which was appropriate for that zoning, was also unreasonable or unnecessary as it 
applied to that land and that compliance with the standard in the circumstances of the case 
would also be unreasonable or unnecessary: Wehbe v Pittwater Council at [48}  
 
Comment: The approval of the Concept DA and subsequent subdivision approval over the 
subject site created am inconsistency in the boundary between medium density and low 
density residential development shown in the approved masterplan from the current zoning 
boundary between the two zones, leaving a sliver of R2 zoned land north of Firewheel Place 
that is incapable of achieving a full dwelling lot in compliance with Clause 4.1. Application of 
this standard would be unreasonable and unnecessary in this case.  
 
The case demonstrates that the case is consistent with four of the five tests outlined in 
Wehbe v Pittwater Council as interpreted in Initial Action Pty Ltd v Woollahra Council (with 
the other test not being relevant in the circumstances of the case)and that the Secretary’s 
concurrence should be granted in this instance.  
 
(4) Development consent must not be granted for development that contravenes a 
development standard unless:  
 
(a) The consent authority is satisfied that:  
 
(i) The applicant’s written request has adequately addressed the matters required to be 
demonstrated by subclause (3), and  
 
Comment: The environmental planning grounds are adequately addressed in the response 
to subclause (3) above.  
 
(ii) The proposed development will be in the public interest because it is consistent with the 
objectives of the particular standard and the objectives for development within the zone in 
which the development is proposed to be carried out, and  
 
Comment: The proposed multi-dwelling housing development is within the public’s interest 
as it is consistent with the objectives of Clause 4.1. Namely, the proposal is compatible with 
providing for the proper and orderly development of land, preventing the fragmentation or 
isolation of land and ensuring that the prevailing character of the surrounding land is 
maintained. The proposal is suitable as the proposed development retains the entire 
frontage of proposed Lot 4 as a residential dwelling in a landscaped setting and does not 
create a residual sliver of land that would have future ownership and maintenance 
consequences. 
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The proposed development also meets the objectives of the R3 Medium Density Residential 
zone, by providing for the housing needs of the community within a medium density 
environment, in a desirable location in close proximity to the upcoming Norwest Station. It 
thereby suits the needs of the community as well as contribute to housing choice within the 
area by providing suitably sized homes to accommodate a wide variety of lifestyles and 
needs. 
 
(b) The concurrence of the Secretary has been obtained.  
 
Comment: see response to clause (5) below.  
 
(5) In deciding whether to grant concurrence, the Secretary must consider:  
 

(a) whether the contravention of the development standard raises any matter of significance 
for State or regional environmental planning, and  
 

(b) the public benefit of maintaining the development standard, and  
 

(c) any other matters required to be taken into consideration by the Secretary before 
granting concurrence.  
 
Comment: With respect to point (a), the contravention of the development standard does not 
raise any matter of significance for State or regional environmental planning as it is 
considered a local matter. With respect to point (b) it is believed that there will be no great 
public benefit in maintaining the standard given the above reasons outlined in this clause 4.6 
variation. Suitable measures particularly involving landscaping measures have been 
proposed to minimise any impacts. With respect to point (c), the application of the approved 
Concept DA that applies to the site and the proposal’s compliance with the indicative lot size 
plan approved by the former JRPP should be taken into consideration. 
 

Under Division 2.5 Local Planning Panels of the EP&A Act 1979, it is understood that 
Council will refer the application to the Local Planning Panel with respect to variations to a 
development standard by more than 10%. According to planning system circular PS 17-006 
released by the Department of Planning and Environment on 21 February 2018, Local 
Planning Panels may assume the concurrence of the Secretary as they are exercising 
Council’s functions as a consent authority. 
 

The proposed contravention of the development standard for minimum lot size is considered 
acceptable within the context of the subject site, posing no adverse impacts to the 
streetscape as well as the amenity of adjoining residents. It will result in a logical, orderly 
development outcome that provides for a high-quality residential development compatible 
with the streetscape and the surrounding established development. The proposed exception 
is consistent with the principles outlined in Wehbe v Pittwater Council and the more recent 
case law. 
 

We request favourable consideration of this request for exception to a development standard 
under Clause 4.6 of The Hills LEP 2012. 
 

Assessment Comment: 
The above Clause 4.6 variation request has demonstrated that the proposed integrated 
housing development is in the public interest as it is consistent with the objectives of Clause 
4.1. The proposal is compatible with the adjoining properties providing an orderly 
development and preventing the fragmentation or isolation of land and ensuring that the 
prevailing character of the surrounding land is maintained. 
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The proposed development satisfies the objectives of both the R2 Low Density Residential 
and R3 Medium Density Residential zones, by providing for the housing needs of the 
community within a low to medium density environment, in a suitable location in close 
proximity to the Norwest Station. The undersized lot will still provide a suitably sized dwelling 
house similar in built form with the surrounding houses in the area and will be provided with 
satisfactory landscaping measures to minimise any impacts. 
 
It is considered that the variation to the minimum lot size standard is considered acceptable 
in this instance having regard to the context of the subject site and the non-adverse impacts 
to the streetscape as well as the amenity of adjoining and surrounding residential properties. 
 
Accordingly, the justification outlined in this written request is considered to be well founded 
and is supported in this regard. 
 
2. Compliance with The Hills DCP 2012 Part B Section 2 - Residential 
 
The proposal has been assessed against the general development controls and site specific 
objectives and development controls for Mackillop Drive outlined in Section C.5 in THDCP 
2012 Part B Section 2 – Residential.. The proposed development achieves compliance with 
the relevant requirements of the relevant controls with the exception of the following. 
 

PROPOSED DCP 
MINOR VARIATION 

JUSTIFICATION FOR FAVOURABLE 
DETERMINATION 

Maximum Width of a Dwelling 
 

Width of 
allotment at the 
building line 

Percentage of 
width at the 
building line 

Less than or 
equal to 18m 

80% 

Greater than 18m 75% 

 
Section 2.14.1(f) of THDCP 2012 Part B 
Section 2 - Residential allows a 
maximum dwelling width of no more than 
80% at the building line if the width of 
allotment at the building line is less than 
or greater than 18m. 

The dwellings on Lot 2 and Lot 3 both propose a 
maximum building width of 86% with the lot 
width being 15m for each lot. 
 
The applicant has submitted the following 
statement in support of the variation: 
 

 “The two proposed standard sized lots 
(Lot 1 and Lot 4) comply with these 
requirements. 

 The proposed dwellings on Lot 2 and 3 
are 13 metres wide on a 15 metre wide 
allotment, which is 86.67% of the 
allotment width, 6.67% more than the 
control under point (f). 

 The proposed dwellings all comply with 
the required numerical side setbacks of 
900mm, as required under point (g). 

 The proposed small lots (Lots 2 and 3) 
lots are shallow (depth 25 metres) and 
are 15m wide. Where Council’s setback 
requirements are taken into 
consideration, being 7.5m from the front 
setback, and 6m from the rear setback, 
and the side setbacks of 900mm, this 
leaves a building envelope of 151.8sqm, 
inclusive of articulation zones. The 
building envelope is approximately 40% 
of the site area, which is well below the 
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maximum site coverage of 65% under 
the DCP. 

 In order to achieve a dwelling size that 
meets market expectations in the area, 
which express a strong preference for 4 
bedroom product, it is necessary for the 
building to also be wide, otherwise either 
internal dwelling design or private open 
space provision would be compromised. 

 The proposed dwellings will not detract 
from the streetscape and are an 
appropriate, modern response to the 
surrounding streetscape. 

 The two small lots should not be required 
to increase side setbacks as the 
dwellings are of a reasonable size and 
width, commensurate with modern 
expectations of amenity and dwelling 
size.” 

 
Comment: 
 
The objectives of Section 2.14.1 of The Hills 
Development Control Plan 2012 are as follows: 
 
“(i) To provide setbacks that complements 
the streetscape and protects the privacy and 
sunlight to adjacent dwellings in accordance with 
ESD Objective 7. 
 

(ii) To ensure that new development is 
sensitive to the landscape setting, site 
constraints and established character of the 
street and locality. 
 

(iii) To ensure that the appearance of new 
development is of a high visual quality and 
enhances the streetscape.” 
 
The proposed dwelling width for Lot 2 and 3 is 
sympathetic to the streetscape and does not 
adversely affect the privacy and solar access to 
adjacent dwellings. It is considered that the 
dwellings have been appropriately designed in 
consideration with the site constraints and future 
character of the street and locality. 
 
In view of the above, it is considered that the 
variation to the dwelling width is supportable in 
this instance. 
 

  



 

LOCAL PLANNING PANEL MEETING 18 SEPTEMBER, 2019              THE HILLS SHIRE 
 

 

PAGE 72 

 

Front Setback 
 
Section C.5.3.5(A) of THDCP 2012 Part 
B Section 2 - Residential requires that 
lots fronting Mackillop Drive shall have a 
primary setback of not less than 7.5 
metres. 

The dwellings propose the following front 
setbacks: 
 

 Lot 1 – 6.31m to balcony 
 Lot 2 – 6.4m to balcony 
 Lot 3 – 6.4m to balcony 
 Lot 4 – 6.404m to balcony 

 
The applicant has submitted the following 
statement in support of the variation: 
 
“The main building line is compliant with the 
7.5m site specific setback including a 1m 
articulation zone to allow for balconies to 
protrude into the front setback to give the 
dwellings more articulation and reduce the 
dominance of garages without further reducing 
the dwelling depths. Given the generous front 
setback, the minimal proportional protrusion of 
the porch and stairs into it as landscaping 
elements would not conflict with the existing 
established streetscape character of the area 
and would assist in creating an attractive and 
interesting streetscape.” 
 
Comment: 
 
The objectives of Section 2.14.1 of The Hills 
Development Control Plan 2012 are as follows: 
 
“(i) To provide setbacks that complements 
the streetscape and protects the privacy and 
sunlight to adjacent dwellings in accordance with 
ESD Objective 7. 
(ii) To ensure that new development is 
sensitive to the landscape setting, site 
constraints and established character of the 
street and locality. 
(iii) To ensure that the appearance of new 
development is of a high visual quality and 
enhances the streetscape.” 
 
The dwelling proposes a front setback of 7.5 
metres to the main building line, and 6.31 – 
6.404m front setback to the first floor balcony. 
The proposed balcony provides articulation and 
a staggered setback which complements the 
streetscape and provides visual interest.  
 
In view of the above, it is considered that the 
variation to the front setback is supportable in 
this instance. 
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3. Internal Referrals 
 
The application was referred to following sections of Council: 
 

 Traffic 

 Engineering 

 Environment and Health 

 Biodiversity 

 Resource Recovery 

 Heritage 

 Tree Management and Landscaping 

No objection was raised to the proposal subject to conditions. 
 
CONCLUSION 
 
The Development Application has been assessed against the relevant heads of 
consideration under Section 4.15 of the Environmental Planning and Assessment Act, 1979, 
The Hills Local Environmental Plan 2012 and The Hills Development Control Plan 2012 and 
is considered satisfactory. 
 
The written request to vary the minimum lot size in THLEP 2012 is considered acceptable as 
discussed in Section 1 above having regard to the context of the subject site and the non-
adverse impacts to the streetscape as well as the amenity of adjoining and surrounding 
residential properties. 
 
The proposed variation to the dwelling width and building setback controls in THDCP 2012 
Part B Section 2 – Residential are considered satisfactory as the proposed dwellings have 
been appropriately designed in consideration with the site constraints and future character of 
the streetscape and locality 
 
The issues raised in the submissions have been addressed in the report and do not warrant 
refusal of the application. 
 
Approval is recommended subject to conditions. 
 
IMPACTS 
 
Financial 
 
This matter has no direct financial impact upon Council's adopted budget or forward 
estimates. 
 
The Hills Future Community Strategic Plan 
 
The proposed development is consistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development 
provides for satisfactory urban growth without adverse environmental or social amenity 
impacts and ensures a consistent built form is provided with respect to the streetscape and 
general locality. 
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RECOMMENDATION 
 
The Development Application be approved subject to the following conditions: 
 
GENERAL MATTERS 
 
1. Development in Accordance with Submitted Plans 
The development being carried out in accordance with the following approved plans and 
details, stamped and returned with this consent except where amended by other conditions 
of consent. 

REFERENCED PLANS AND DOCUMENTS 

DRAWING NO. DESCRIPTION REVISION DATE 

DA2000 Ground Floor Plan P11 11/07/2019 

DA2001 First Floor Plan P11 11/07/2019 

DA2002 Roof Plan P11 11/07/2019 

DA3000 Streetscape P11 11/07/2019 

DA-L1000 Lot 1 Cover Page, External Colours and 
Materials 

P13 11/07/2019 

DA-L1001 Lot 1 Ground Floor Plan P13 11/07/2019 

DA-L1002 Lot 1 First Floor Plan P13 11/07/2019 

DA-L1003 Lot 1 Roof Plan P13 11/07/2019 

DA-L1004 Lot 1 Elevations 01 P13 11/07/2019 

DA-L1005 Lot 1 Elevations and Sections 01 P13 11/07/2019 

DA-L2000 Lot 2 Cover Page, External Colours and 
Materials 

P13 11/07/2019 

DA-L2001 Lot 2 Ground Floor Plan P13 11/07/2019 

DA-L2002 Lot 2 First Floor Plan P13 11/07/2019 

DA-L2003 Lot 2 Roof Plan P13 11/07/2019 

DA-L2004 Lot 2 Elevations 01 P13 11/07/2019 

DA-L2005 Lot 2 Elevations and Sections 01 P13 11/07/2019 

DA-L3000 Lot 3 Cover Page, External Colours and 
Materials 

P13 11/07/2019 

DA-L3001 Lot 3 Ground Floor Plan P13 11/07/2019 

DA-L3002 Lot 3 First Floor Plan P13 11/07/2019 

DA-L3003 Lot 3 Roof Plan P13 11/07/2019 

DA-L3004 Lot 3 Elevations 01 P13 11/07/2019 

DA-L3005 Lot 3 Elevations and Sections P13 11/07/2019 

DA-L4000 Lot 4 Cover Page, External Colours and 
Materials 

P13 11/07/2019 

DA-L4001 Lot 4 Ground Floor Plan P13 11/07/2019 
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DA-L4002 Lot 4 First Floor Plan P13 11/07/2019 

DA-L4003 Lot 4 Roof Plan P13 11/07/2019 

DA-L4004 Lot 4 Elevations 01 P13 11/07/2019 

DA-L4005 Lot 4 Elevations and Sections  P13 11/07/2019 

DA-1814-A-02 Fences Strategy Plan E 08/07/2019 

DA-1814-A-03 Landscape Detail Plan E 08/07/2019 

DA-1814-A-04 Landscape Typical House B1 E 08/07/2019 

DA-1814-A-05 Landscape Corner Planting E 08/07/2019 

DA-1814-A-06 Landscape Private Front Gardens 
Planting 

E 08/07/2019 

DA-1814-A-07 Landscape Private Back Gardens 
Planting 

E 08/07/2019 

DA-1814-A-101 Planting Plan 01 A 08/07/2019 

DA-1814-A-102 Planting Plan 02 A 08/07/2019 

No work (including excavation, land fill or earth reshaping) shall be undertaken prior to the 
issue of the Construction Certificate, where a Construction Certificate is required. 

2. External Finishes 
All colours and materials shall be in accordance with the colour schedule dated October 
2018. Any change to colours or materials requires a Section 4.55 modification application. 

3. Construction Certificate 
Prior to construction of the approved development, it is necessary to obtain a Construction 
Certificate. A Construction Certificate may be issued by Council or an Accredited Certifier. 
Plans submitted with the Construction Certificate are to be amended to incorporate the 
conditions of the Development Consent. 

4. Building Work to be in Accordance with BCA  
All building work must be carried out in accordance with the provisions of the Building Code 
of Australia. 

5. Adherence to Waste Management Plan 
All requirements of the Waste Management Plan submitted as part of the Development 
Application must be implemented except where contrary to other conditions of consent. The 
information submitted regarding construction and demolition wastes can change provided 
that the same or a greater level of reuse and recycling is achieved as detailed in the plan. 
Any material moved offsite is to be transported in accordance with the requirements of the 
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be 
used as a waste facility. Receipts of all waste/recycling tipping must be kept onsite at all 
times and produced in a legible form to any authorised officer of the Council who asks to see 
them. 

Transporters of asbestos waste (of any load over 100kg of asbestos waste or 10 square 
metres or more of asbestos sheeting) must provide information to the NSW EPA regarding 
the movement of waste using their WasteLocate online reporting tool 
www.wastelocate.epa.nsw.gov.au. 

6. Provision of Domestic Waste Storage Area(s) 
A bin storage area sized for a minimum of 3 x 240 litre bins must be provided within the lot 
boundaries. Two areas are required where there is a secondary dwelling. The area(s) must 
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be screened from view from public land and neighbouring residential property and are to be 
located behind the building line in the rear courtyard, side access path or a dedicated area in 
the garage. A flat or ramped bin transfer path must be provided leading directly from the bin 
storage area(s) to the approved bin collection point along the kerbside. The path must have 
a minimum clear floor width of 820mm, must not exceed a grade of 7% (1:14), be free of 
steps and must be external to the dwelling (excludes garage). An associated clear nature 
strip length of 1.66m must be dedicated along the kerbside for each dwelling for bin 
presentation. The dimensions of a 240 litre bin are 735mm deep, 580mm wide and 1080mm 
high. 

7. Air Conditioner Location  
The air-conditioning unit location is to be as shown on the approved plans or is to comply 
with the criteria of exempt development as outlined in the SEPP - Exempt & Complying 
Development Codes 2008. 
 
You are reminded that the air conditioning must be designed so as not to operate: 
 

(i) between 7am and 10pm — at a noise level that exceeds 5 dB(A) above the ambient 
background noise level measured at any property boundary, or 

(ii) Between 10pm and 7am — at a noise level that is audible in habitable rooms of 
adjoining residences. 

8. Management of Construction and/or Demolition Waste 
Waste materials must be appropriately stored and secured within a designated waste area 
onsite at all times, prior to its reuse onsite or being sent offsite. This includes waste materials 
such as paper and containers which must not litter the site or leave the site onto 
neighbouring public or private property. A separate dedicated bin must be provided onsite by 
the builder for the disposal of waste materials such as paper, containers and food scraps 
generated by all workers. Building waste containers are not permitted to be placed on public 
property at any time unless a separate application is approved by Council to locate a 
building waste container in a public place. 

Any material moved offsite is to be transported in accordance with the requirements of the 
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be 
used as a waste facility. The separation and recycling of the following waste materials is 
required: metals, timber, masonry products and clean waste plasterboard. This can be 
achieved by source separation onsite, that is, a bin for metal waste, a bin for timber, a bin for 
bricks and so on. Alternatively, mixed waste may be stored in one or more bins and sent to a 
waste contractor or transfer/sorting station that will sort the waste on their premises for 
recycling. Receipts of all waste/recycling tipping must be kept onsite at all times and 
produced in a legible form to any authorised officer of the Council who asks to see them. 

Transporters of asbestos waste (of any load over 100kg of asbestos waste or 10 square 
metres or more of asbestos sheeting) must provide information to the NSW EPA regarding 
the movement of waste using their WasteLocate online reporting tool 
www.wastelocate.epa.nsw.gov.au. 

9. Property Numbering for Integrated Housing 
The responsibility for property numbering is vested solely in Council. 

The property addresses for this development will be to Mackillop Drive, Norwest. 

House numbers are not able to be allocated at this stage and once development is known 
within adjoining Lot 118 DP 1239618, numbering can then be allocated. Final numbers can 
be subject to change if development within adjoining Lot 118 DP 1239618 is altered.  
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Contact Council’s Land Information Section on 9843 0555 for allocation of house numbers. 
Once allocated, these addresses shall be used for all correspondence and property 
transactions. 

Under no circumstances can numbering be repeated or skipped within the development.  

Letterboxes are to be located fronting Mackillop Drive where they can be easily accessed 
from the road and be as per Australia Post size requirements.    

Approved numbers, unless otherwise approved by Council in writing, are to be displayed 
clearly on each letterbox to assist emergency service providers locate a destination easily & 
quickly.  

10. Disposal of Surplus Excavated Material 
The disposal of surplus excavated material, other than to a licenced waste facility, is not 
permitted without the previous written approval of Council prior to works commencing on 
site.  Any unauthorized disposal of waste, which includes excavated material, is a breach of 
the Protection of the Environment Operations Act 1997 and subject to substantial penalties.  
Receipts of all waste/ recycling tipping must be kept onsite at all times and produced in a 
legible form to any authorised officer of the Council who asks to see them. 

11. Commencement of Domestic Waste Service 
A domestic waste service must be commenced with Council for each lot. The service is to be 
arranged no earlier than two days prior to occupancy and no later than two days after 
occupancy of the development. All requirements of Council’s domestic collection service 
must be complied with at all times. Please telephone Council on (02) 9843 0310 for the 
commencement of waste services. 

12. Provision of Domestic Waste Storage Area 
Sufficient space must be allocated onsite to store a minimum of three 240 litre mobile bins. 
The location is required to ensure that the bins are not visible from any adjoining property or 
public place, are easily accessible by future occupants and allow the bins to be wheeled to 
the street over flat or ramped surfaces, grade not to exceed 1:14, and not over steps, kerbs, 
landscape edging or through a habitable area of the dwelling. 

13. Subdivision Certificate Preliminary Review 
Prior to the submission of a Subdivision Certificate application a draft copy of the final plan, 
administration sheet and Section 88B instrument (where included) must be submitted in 
order to establish that all conditions have been complied with. 

Street addresses for the lots within this subdivision will be allocated as part of this 
preliminary check process, for inclusion on the administration sheet. 

14. Street Trees 
The newly planted street trees on Mackillop Drive (7) and Barina Downs Road (3) must be 
retained and protected during works. 

15. Road Opening Permit 
Should the subdivision/ development necessitate the installation or upgrading of utility 
services or any other works on Council land beyond the immediate road frontage of the 
development site and these works are not covered by a Construction Certificate issued by 
Council under this consent then a separate road opening permit must be applied for and the 
works inspected by Council’s Maintenance Services team. 

The contractor is responsible for instructing sub-contractors or service authority providers of 
this requirement. Contact Council’s Construction Engineer if it is unclear whether a separate 
road opening permit is required. 
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16. Approved Subdivision Plan 
The subdivision component of the development must be carried out in accordance with the 
approved plan of subdivision prepared by Calibre Drawing 17-000013-STG Revision 0 dated 
17/07/2018 except where amended by other conditions of consent. 

17. Protection of Public Infrastructure 
Adequate protection must be provided prior to work commencing and maintained during 
building operations so that no damage is caused to public infrastructure as a result of the 
works. Public infrastructure includes the road pavement, kerb and gutter, concrete footpaths, 
drainage structures, utilities and landscaping fronting the site. The certifier is responsible for 
inspecting the public infrastructure for compliance with this condition before an Occupation 
Certificate is issued. Any damage must be made good in accordance with the requirements 
of Council and to the satisfaction of Council. 

18. Structures Adjacent to Piped Drainage Easements 
Buildings and structures, including footings and brick fences, adjacent to existing or 
proposed drainage easements must be located wholly outside the easement. A design must 
be provided by a structural engineer certifying that the structure will not impart a load on the 
pipe in the easement. 

19. Vehicular Crossing Request 
Each driveway requires the lodgement of a separate vehicular crossing request 
accompanied by the applicable fee as per Council’s Schedule of Fees and Charges. The 
vehicular crossing request must be lodged before an Occupation Certificate is issued. The 
vehicular crossing request must nominate a contractor and be accompanied by a copy of 
their current public liability insurance policy. Do not lodge the vehicular crossing request until 
the contactor is known and the driveway is going to be constructed. 

20. Minor Engineering Works 
The design and construction of the engineering works listed below must be provided for in 
accordance with Council’s Design Guidelines Subdivisions/ Developments and Works 
Specifications Subdivisions/ Developments. 

Works on existing public roads or any other land under the care and control of Council must 
be approved and inspected by Council in accordance with the Roads Act 1993 or the Local 
Government Act 1993. A separate minor engineering works application and inspection fee is 
payable as per Council’s Schedule of Fees and Charges. 

a) Driveway Requirements 

The design, finish, gradient and location of all driveway crossings must comply with the 
above documents and Council’s Driveway Specifications. 

The proposed driveway/s must be built to Council’s residential standard. 

The driveway cannot be any wider than 5.4m wide at the kerb. 

A separate vehicular crossing request fee is payable as per Council’s Schedule of Fees and 
Charges. 

b) Disused Layback/ Driveway Removal 

All disused laybacks and driveways must be removed and replaced with kerb and gutter 
together with the restoration and turfing of the adjoining footpath verge area. Specifically, 
this includes the removal of any existing laybacks, regardless of whether they were in use 
beforehand or not. 

c) Concrete Footpath Paving 

The existing concrete footpath paving along Barina Downs Road must be extended around 
the corner to Mackillop Drive and across the front of lot 4 to line up with the pram ramp  
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opposite, where a new/ matching pram ramp needs to be provided in accordance with the 
above documents. The concrete footpath paving must also be extended south along 
Mackillop Drive to Firewheel Place, along with a pram ramp at the intersection. 

d) Footpath Verge Formation 

The grading, trimming, topsoiling and turfing of the footpath verge fronting the development 
site is required to ensure a gradient between 2% and 4% falling from the boundary to the top 
of kerb is provided. This work must include the construction of any retaining walls necessary 
to ensure complying grades within the footpath verge area. All retaining walls and associated 
footings must be contained wholly within the subject site. Any necessary adjustment or 
relocation of services is also required, to the requirements of the relevant service authority. 
All service pits and lids must match the finished surface level. 

e) Inter-allotment Stormwater Drainage 

Piped inter-allotment stormwater drainage catering for the entire area of each lot must be 
provided. Each lot must be uniformly graded to its lowest point where a grated surface inlet 
pit must be provided. All collected stormwater is to be piped to an approved constructed 
public drainage system. 

Where Onsite Stormwater Detention is required, a minimum level difference of 800mm 
measured between the surface level and the invert of the outlet pipe must be provided. 

f) Earthworks/ Site Regrading 

Earthworks are limited to that shown on the approved plans. Where earthworks are not 
shown on the approved plan the topsoil within lots must not be disturbed. 

Retaining walls are limited to those locations and heights shown on the concept engineering 
plan prepared by Calibre Revision 04. 

Retaining walls between lots must be located on the high side lot that is being retained, save 
the need for easements for support on the low side lot adjacent. 

g) Service Conduits 

Service conduits to each of the proposed new lots, laid in strict accordance with the relevant 
service authority’s requirements, are required. Services must be shown on the engineering 
drawings. 

21. Tree Removal 
Approval is granted for the removal of Tree 10 and Street trees to be relocated as indicated 
on  Detail Plan 1 Dwg DA-1814-A-03 Issue E prepared by Sturt Noble Associates dated 
08/07/2019. 

All other trees are to remain and are to be protected during all works. Suitable replacement 
trees are to be planted upon completion of construction. 

22. Planting Requirements 
All trees planted as part of the approved landscape plan are to be minimum 75 litre pot size. 
All shrubs planted as part of the approved landscape plan are to be minimum 200mm pot 
size.  Groundcovers are to be planted at 5/m2. 
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PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE 
 
23. Section 7.12 Contribution 
Pursuant to section 4.17 (1) of the Environmental Planning and Assessment Act 1979, and 
The Hills Section 7.12 Contributions Plan, a contribution of $19,687.90 shall be paid to 
Council. This amount is to be adjusted at the time of the actual payment in accordance with 
the provisions of the Hills Section 7.12 Contributions Plan. 

The contribution is to be paid prior to the issue of the Construction Certificate. 

You are advised that the maximum percentage of the levy for development under section 
7.12 of the Act having a proposed construction cost is within the range specified in the table 
below; 

Proposed cost of the development Maximum percentage of the levy 

Up to $100,000 Nil 

$100,001 - $200,000 0.5 % 

More than $200,000 1% 

 

24. Planning Agreement 
The obligations in the Planning Agreement between The Hills Shire Council and Trustees of 
the Sisters of Saint Joseph dated 13 August 2013 (Planning Agreement) must be performed 
in accordance with the terms of the Planning Agreement including, but not limited to, the 
dedication of land to Council identified in Schedule 2 of the Planning Agreement, the 
completion of stormwater detention works identified in Schedule 3 of the Planning 
Agreement, and payment of a monetary contribution identified in Schedule 4 of the Planning 
Agreement. 

25. Erosion & Sediment Control Plan 
Submission of an Erosion and Sediment Control Plan to the Principal Certifying Authority, 
including details of: 

a) Allotment boundaries 
b) Location of the adjoining roads 
c) Contours 
d) Existing vegetation 
e) Existing site drainage 
f) Critical natural areas 
g) Location of stockpiles 
h) Erosion control practices 
i) Sediment control practices 
j) Outline of a maintenance program for the erosion and sediment controls 
 

(NOTE: For guidance on the preparation of the Plan refer to ‘Managing Urban Stormwater 
Soils & Construction’ produced by the NSW Department of Housing). 

26. Protection of Internal Noise Levels 
An acoustic statement is required to be submitted to Council’s Manager - Environment and 
Health prior to the issue of a Construction Certificate certifying that the design of the 
development on the construction plans does ensure the following noise levels will be 
achieved: 

 35 dB (A) in any bedroom between 10pm and 7am. 

 40dB (A) anywhere else (other than garage, kitchen, bathroom and hallway) at any 

time. 
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In particular the acoustic statement shall detail that all recommendations contained within 
the 64 Mackillop Drive, Norwest Acoustic Assessment for Development Application, 
referenced as TK452-01F02Acoustic Report for DA (r2) and dated 13 November 2018, have 
been included in the construction plans of the development.  

27. Security Bond Requirements 
A security bond may be submitted in lieu of a cash bond. The security bond must: 

 Be in favour of The Hills Shire Council; 
 

 Be issued by a financial institution or other accredited underwriter approved by, and 
in a format acceptable to, Council (for example, a bank guarantee or unconditional 
insurance undertaking); 

 

 Have no expiry date; 
 

 Reference the development application, condition and matter to which it relates; 
 

 Be equal to the amount required to be paid in accordance with the relevant condition; 
 

 Be itemised, if a single security bond is used for multiple items. 
 

 Should Council need to uplift the security bond, notice in writing will be forwarded to 
the applicant 14 days prior. 
 

28. Onsite Stormwater Detention – Hawkesbury River Catchment Area 
Onsite Stormwater Detention (OSD) is required in accordance with Council’s adopted policy 
for the Hawkesbury River catchment area, the Upper Parramatta River Catchment Trust 
OSD Handbook, with amended parameters for the site storage requirement and permissible 
site discharge. 

The stormwater concept plan prepared by Calibre Revision 04 and the accompanying 
stormwater management plan also prepared by Calibre Revision C is for development 
application purposes only and is not to be used for construction. The detailed design must 
reflect the approved concept plan. 

The design and construction of the OSD system must be approved by either Council or an 
accredited certifier. A Compliance Certificate certifying the detailed design of the OSD 
system can be issued by Council. The following must be included with the documentation 
approved as part of any Construction Certificate: 

 Design/ construction plans prepared by an accredited OSD designer. 

 A completed OSD Drainage Design Summary Sheet. 

 Drainage calculations and details, including those for all weirs, overland flow paths 

and diversion (catch) drains, catchment areas, times of concentration and estimated 

peak run-off volumes. 

 A completed OSD Detailed Design Checklist. 

 A maintenance schedule. 

29. Security Bond – Road Pavement and Public Asset Protection 
In accordance with Section 4.17(6) of the Environmental Planning and Assessment Act 
1979, a security bond of $20,000.00 is required to be submitted to Council to guarantee the 
protection of the road pavement and other public assets in the vicinity of the site during 
construction works. 

The bond must be lodged with Council before a Construction Certificate is issued for the 
building works. 
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The bond is refundable upon written application to Council and is subject to all work being 
restored to Council’s satisfaction. Should the cost of restoring any damage exceed the value 
of the bond, Council will undertake the works and issue an invoice for the recovery of these 
costs. 

30. Erosion and Sediment Control Plan 
The detailed design must be accompanied by an Erosion and Sediment Control Plan 
(ESCP) prepared in accordance with the Blue Book and Council’s Works Specification 
Subdivision/ Developments. 

An ESCP must include the following standard measures along with notes relating to 
stabilisation and maintenance: 

 Sediment fencing. 

 Barrier fencing and no-go zones. 

 Stabilised access. 

 Waste receptacles. 

 Stockpile site/s. 

 

PRIOR TO WORK COMMENCING ON THE SITE 
 
31. Sydney Water Building Plan Approval 
A building plan approval must be obtained from Sydney Water Tap in™ to ensure that the 
approved development will not impact Sydney Water infrastructure. 

A copy of the building plan approval and receipt from Sydney Water Tap in™ (if not already 
provided) must be submitted to the Principal Certifying Authority upon request prior to works 
commencing. 

Please refer to the website http://www.sydneywater.com.au/tapin/index.htm, Sydney Water 
Tap in™, or telephone 13 20 92. 

32. Management of Building Sites 
The erection of suitable fencing or other measures to restrict public access to the site and 
building works, materials or equipment when the building work is not in progress or the site 
is otherwise unoccupied. 

The erection of a sign, in a prominent position, stating that unauthorised entry to the site is 
not permitted and giving an after hours’ contact name and telephone number.   

33. Consultation with Service Authorities 
Applicants are advised to consult with Telstra, NBN Co and Australia Post regarding the 
installation of telephone conduits, broadband connections and letterboxes as required. 

Unimpeded access must be available to the electricity supply authority, during and after 
building, to the electricity meters and metering equipment. 

34. Approved Temporary Closet 
An approved temporary closet connected to the sewers of Sydney Water, or alternatively an 
approved chemical closet is to be provided on the land, prior to building operations being 
commenced. 

35. Stabilised Access Point 
A stabilised all weather access point is to be provided prior to commencement of site works, 
and maintained throughout construction activities until the site is stabilised.  The controls 
shall be in accordance with the requirements with the details approved by Council and/or as 
directed by Council Officers.  These requirements shall be in accordance with Managing 
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Urban Stormwater – Soils and Construction produced by the NSW Department of Housing 
(Blue Book). 

36. Details and Signage - Principal Contractor and Principal Certifying Authority 

Details 
Prior to work commencing, submit to the Principal Certifying Authority (PCA) notification in 
writing of the principal contractor’s (builder) name, address, phone number, email address 
and licence number. 

No later than two days before work commences, Council is to have received written details 
of the PCA in accordance with Clause 103 of the Environmental Planning and 
Assessment Regulations 2000. 

Signage  
A sign is to be erected in accordance with Clause 98A(2) of the Environmental Planning and 
Assessment Regulations 2000.  The sign is to be erected in a prominent position and show – 

a) the name, address and phone number of the PCA for the work, 

b) the name and out of working hours contact phone number of the principal 
contractor/person responsible for the work. 

The sign must state that unauthorised entry to the work site is prohibited. 

37. Construction Waste Management Plan Required 
Prior to the commencement of works, a Waste Management Plan for the construction and 
phase of the development must be submitted to and approved by the Principal Certifying 
Authority. The plan should be prepared in accordance with The Hills Development Control 
Plan 2012 Appendix A. The plan must comply with the waste minimisation requirements in 
the relevant Development Control Plan. All requirements of the approved plan must be 
implemented during the construction phase of the development.  

38. Erosion and Sedimentation Controls 
Erosion and sedimentation controls shall be in place prior to the commencement of site 
works and maintained throughout construction activities, until the site is landscaped and/or 
suitably revegetated. These requirements shall be in accordance with Managing Urban 
Stormwater – Soils and Construction (Blue Book) produced by the NSW Department of 
Housing. 

This will include, but not be limited to a stabilised access point and appropriately locating 
stockpiles of topsoil, sand, aggregate or other material capable of being moved by water 
being stored clear of any drainage line, easement, natural watercourse, footpath, kerb or 
roadside. 

39. Erosion & Sediment Control Plan Kept on Site 
A copy of the Erosion and Sediment Control Plan must be kept on site at all times during 
construction and available to Council on request. 

40. Traffic Control Plan 
A Traffic Control Plan is required to be prepared and approved. The person preparing and 
approving the plan must have the relevant accreditation to do so. A copy of the approved 
plan must be submitted to Council before being implemented. Where amendments to the 
plan are made, they must be submitted to Council before being implemented. 

A plan that includes full (detour) or partial (temporary traffic signals) width road closure 
requires separate specific approval from Council. Sufficient time should be allowed for this to 
occur. 
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41. Erection of Signage – Supervision of Subdivision Work 
In accordance with Clause 98A(2) of the Environmental Planning and Assessment 
Regulations 2000, a sign is to be erected in a prominent position displaying the following 
information: 

 The name, address and telephone number of the Principal Certifying Authority; 

 The name and telephone number (including after hours) of the person responsible for 

carrying out the works; 

 That unauthorised entry to the work site is prohibited. 

This signage must be maintained while the subdivision work is being carried out and must be 
removed upon completion. 

As per the Environmental Planning and Assessment Act 1979, only Council can issue a 
Subdivision Certificate which means only Council can be appointed as the Principal 
Certifying Authority for subdivision works. 

42. Contractors Details 
The contractor carrying out the subdivision works must have a current public liability 
insurance policy with an indemnity limit of not less than $10,000,000.00. The policy must 
indemnify Council from all claims arising from the execution of the works. A copy of this 
insurance must be submitted to Council prior to works commencing. 

43. Erosion and Sediment Control/ Soil and Water Management 
The approved ESCP or SWMP measures must be in place prior to works commencing and 
maintained during construction and until the site is stabilised to ensure their effectiveness. 
For major works, these measures must be maintained for a minimum period of six months 
following the completion of all works. 

44. Service Authority Consultation – Subdivision Works 
Before subdivision works commence documentary evidence must be submitted confirming 
that satisfactory arrangements have been made for: 

 The provision of electrical services for the non-residue lots created by the subdivision. 
This includes the undergrounding of existing overhead services, except where a specific 
written exemption has been granted by Council. 

 The provision of water and sewerage facilities. 

 The provision of telecommunication services for the non-residue lots created by the 
subdivision, typically requiring the installation of pits and pipes complying with the 
standard specifications of NBN Co current at the time of installation. This includes the 
undergrounding of existing overhead services, except where a specific written exemption 
has been granted by Council. The Telecommunications Act 1978 (Cth) specifies where 
the deployment of optical fibre and the installation of fibre-ready facilities is required. 

45. Separate OSD Detailed Design Approval 
No work is to commence until a detailed design for the Onsite Stormwater Detention system 
has been approved by either Council or an accredited certifier. 

46. Property Condition Report – Public Assets 
A property condition report must be prepared and submitted to Council recording the 
condition of all public assets in the direct vicinity of the development site. This includes, but 
is not limited to, the road fronting the site along with any access route used by heavy 
vehicles. If uncertainty exists with respect to the necessary scope of this report, it must be 
clarified with Council before works commence. The report must include: 

 Planned construction access and delivery routes; and 

 Dated photographic evidence of the condition of all public assets. 
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47. Protection of Existing Trees 
The trees that are to be retained are to be protected during all works strictly in accordance 
with AS4970- 2009 Protection of Trees on Development Sites.  

At a minimum a 1.8m high chain-wire fence is to be erected at least three (3) metres from 
the base of each tree and is to be in place prior to works commencing to restrict the following 
occurring:  

 Stockpiling of materials within the root protection zone,  

 Placement of fill within the root protection zone,  

 Parking of vehicles within the root protection zone,  

 Compaction of soil within the root protection zone.  

All areas within the root protection zone are to be mulched with composted leaf mulch to a 
depth of not less than 100mm.  

A sign is to be erected indicating the trees are protected.  

The installation of services within the root protection zone is not to be undertaken without 
prior consent from Council. 

48. Trenching within Tree Protection Zone 
Any trenching for installation of drainage, sewerage, irrigation or any other services shall not 
occur within the Tree Protection Zone of trees identified for retention without prior notification 
to Council (72 hours’ notice) or under supervision of a project arborist.  

If supervision by a project arborist is selected, certification of supervision must be provided 
to the Certifying Authority within 14 days of completion of trenching works. 

 
DURING CONSTRUCTION 
 
49.  Hours of Work 
Work on the project to be limited to the following hours: - 

Monday to Saturday - 7.00am to 5.00pm; 

No work to be carried out on Sunday or Public Holidays. 

The builder/contractor shall be responsible to instruct and control sub-contractors regarding 
the hours of work. 

50.  Survey Report and Site Sketch 
A survey report and site sketch signed and dated (including contact details) by the registered 
land surveyor may be requested by the Principal Certifying Authority during construction.  
The survey shall confirm the location of the building/structure in relation to all boundaries 
and/or levels.  As of September 2018 the validity of surveys has been restricted by 
legislation to 2 years after issue. 

51.  Deepened Edge Beam 
All fill is to be contained within the deepened edge beam as shown on the approved plans. 
The deepened edge beam is to extend to natural ground level. No fill is to be placed to the 
exterior of the building unless otherwise shown on the approved plans. 

52.  Critical Stage Inspections and Inspections Nominated by the PCA 
Section 6.5 of the Environmental Planning and Assessment Act 1979 requires critical stage 
inspections to be carried out for building work as prescribed by Clause 162A of the 
Environmental Planning and Assessment Regulation 2000.  Prior to allowing building works 
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to commence the PCA must give notice of these inspections pursuant to Clause 103A of the 
Environmental Planning and Assessment Regulation 2000. 

An Occupation Certificate cannot be issued and the building may not be able to be used or 
occupied where any mandatory critical stage inspection or other inspection required by the 
PCA is not carried out.  Inspections can only be carried out by the PCA unless agreed to by 
the PCA beforehand and subject to that person being an accredited certifier. 

53.  Compliance with BASIX Certificate 
Under clause 97A of the Environmental Planning and Assessment Regulation 2000, it is a 
condition of this Development Consent that all commitments listed in BASIX Certificate No. 
is to be complied with.  Any subsequent version of this BASIX Certificate will supersede all 
previous versions of the certificate. A Section 4.55 Application may be required should the 
subsequent version of this BASIX Certificate necessitate design changes to the 
development.  However, a Section 4.55 Application will be required for a BASIX Certificate 
with a new number. 

54.  Roof Water Connection to Kerb 
Roof water connection to kerb shall be constructed in accordance with Council's Standard 
Drawing No. SD.13, a copy of which is available from Council's web site 
www.thehills.nsw.gov.au. 

55.  Construction Noise 
The emission of noise from the construction of the development shall comply with the Interim 
Construction Noise Guideline published by the Department of Environment and Climate 
Change (July 2009). 

56.  Contamination 
Ground conditions are to be monitored and should evidence such as, but not limited to, 
imported fill and/or inappropriate waste disposal indicate the likely presence of 
contamination on site, works are to cease, Council’s Manager- Environment and Health is to 
be notified and a site contamination investigation is to be carried out in accordance with 
State Environmental Planning Policy 55 – Remediation of Land. 

The report is to be submitted to Council’s Manager – Environment and Health for review 
prior to works recommencing on site. 

57.  Dust Control 
The emission of dust must be controlled to minimise nuisance to the occupants of the 
surrounding premises.  In the absence of any alternative measures, the following measures 
must be taken to control the emission of dust: 

 Dust screens must be erected around the perimeter of the site and be kept in good 
repair for the duration of the construction work; 

 All dusty surfaces must be wet down and suppressed by means of a fine water spray.  
Water used for dust suppression must not cause water pollution; and 

 All stockpiles of materials that are likely to generate dust must be kept damp or covered. 

58.  Standard of Works 
All work must be carried out in accordance with Council’s Works Specification Subdivisions/ 
Developments and must include any necessary works required to make the construction 
effective. All works, including public utility relocation, must incur no cost to Council. 

59.  Critical Stage Inspections – Subdivision Works 
The subdivision works must be inspected by Council in accordance with the schedule 
included in Council’s Works Specification Subdivisions/ Developments. A minimum of 24 
hours’ notice is required for inspections. No works are to commence until the first inspection 
has been carried out. 
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60.  Subdivision Earthworks – Lot Topsoil 
Where earthworks are not shown on the engineering drawings, the topsoil within lots must 
not be disturbed. Where earthworks are shown, a 150mm deep layer of topsoil must be 
provided, suitably compacted and stabilised in accordance with Council’s Works 
Specification Subdivisions/ Developments. 

 

PRIOR TO ISSUE OF AN OCCUPATION AND/OR SUBDIVISION CERTIFICATE 
 
61.  Acoustic Compliance Report 
An acoustic consultant shall progressively inspect the installation of the required noise 
suppressant components as recommended in report 64 Mackillop Drive, Norwest Acoustic 
Assessment for Development Application, referenced as TK452-01F02Acoustic Report for 
DA (r2) and dated 13 November 2018. Prior to any occupation certificate being issued, 
written certification is to be provided to the Principal Certifying Authority detailing whether all 
the noise suppressant components have been successfully installed. 

62.  Completion of Subdivision Works/ Satisfactory Final Inspection 
A Subdivision Certificate cannot be issued prior to the completion of all subdivision works 
covered by this consent. A satisfactory final inspection by Council’s Construction Engineer is 
required. 

63.  Subdivision Works – Submission Requirements 
Once the subdivision works are complete the following documentation (where relevant/ 
required) must be prepared in accordance with Council’s Design Guidelines Subdivisions/ 
Developments and submitted to Council’s Construction Engineer for written approval: 

 Works as Executed Plans 
 Public Asset Creation Summary 
 Concrete Core Test Results 
 Site Fill Results 
 Structural Certification 

 

The works as executed plans must be prepared by a suitably qualified engineer or registered 
surveyor. 

A template public asset creation summary is available on Council’s website and must be 
used. 

64.  Performance/ Maintenance Security Bond 
A performance/ maintenance bond of 5% of the total cost of the subdivision works is 
required to be submitted to Council. The bond will be held for a minimum defect liability 
period of six months from the certified date of completion of the subdivision works. The 
minimum bond amount is $5,000.00. The bond is refundable upon written application to 
Council and is subject to a final inspection. 

65.  Confirmation of Pipe Locations 
A letter from a registered surveyor must be provided with the works as executed plans 
certifying that all pipes and drainage structures are located within the proposed drainage 
easements. 

66.  Section 73 Compliance Certificate 
A Section 73 Compliance Certificate issued under the Sydney Water Act 1994 must be 
obtained from Sydney Water confirming satisfactory arrangements have been made for the 
provision of water and sewer services. Application must be made through an authorised 
Water Servicing Coordinator. The certificate must refer to this development consent and all 
of the lots created. 
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67.  Provision of Electrical Services 
Submission of a notification of arrangement certificate confirming satisfactory arrangements 
have been made for the provision of electrical services. This must include the under-
grounding of the existing electrical services fronting the site and removal of all redundant 
poles and cables, unless otherwise approved by Council in writing. The certificate must refer 
to this development consent and all of the lots created. 

68.  Provision of Telecommunication Services 
The developer (whether or not a constitutional corporation) is to provide evidence 
satisfactory to the Certifying Authority that arrangements have been made for: 

The installation of fibre-ready facilities to all individual lots and/ or premises in a real estate 
development project so as to enable fibre to be readily connected to any premises that is 
being or may be constructed on those lots. Demonstrate that the carrier has confirmed in 
writing that they are satisfied that the fibre ready facilities are fit for purpose; and 

The provision of fixed-line telecommunications infrastructure in the fibre-ready facilities to all 
individual lots and/ or premises in a real estate development project demonstrated through 
an agreement with a carrier. 

Real estate development project has the meanings given in Section 372Q of the 
Telecommunications Act 1978 (Cth). 

For small developments, NBN Co will issue a Provisioning of Telecommunications Services 
– Confirmation of Final Payment. For medium and large developments, NBN Co will issue a 
Certificate of Practical Completion of Developers Activities. 

For non-fibre ready facilities, either an agreement advice or network infrastructure letter must 
be issued by Telstra confirming satisfactory arrangements have been made for the provision 
of telecommunication services. This includes the undergrounding of existing overhead 
services, except where a specific written exemption has been granted by Council. 

A copy of the works as executed (WAE) plans for the telecommunications infrastructure 
must also be submitted. 

69.  Subdivision Certificate Application 
When submitted, the Subdivision Certificate application must include: 

 One copy of the final plan. 

 The original administration sheet and Section 88B instrument. 

 All certificates and supplementary information required by this consent. 

 An AutoCAD copy of final plan (GDA 1994 MGA94 Zone56). 

 

70.  Site/ Lot Classification Report – Vacant Residential Lots 
A site/ lot classification report prepared by a suitably qualified geotechnical engineer must be 
prepared and submitted following the completion of all subdivision works confirming that all 
residential lots are compliant with AS 2870 and are suitable for development. The report 
must be accompanied by a table which summarises the classification of all lots created as 
part of the subdivision. 

71.  Building Adjacent to Proposed Boundary 
Where any part of an existing/ partially constructed building is located within 2m of a 
proposed boundary the location of such must be determined by a registered surveyor and 
shown on the final plan. 
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72.  Building Services 
A letter from a registered surveyor must be submitted certifying that all facilities servicing the 
existing/ partially constructed buildings are located wholly within their respective lot or are 
otherwise contained within a suitable easement. 

73.  Final Plan and Section 88B Instrument 
The final plan and Section 88B Instrument must provide for the following. Council’s standard 
recitals must be used. 

a) Easement – Private Stormwater Drainage 

Inter-allotment drainage easements must be created to ensure each and every lot is 
provided with a legal point of discharge. Easement widths must comply with Council’s 
Design Guidelines Subdivisions/ Developments. 

b) Restriction/ Covenant – Onsite Stormwater Detention 

Lots 1 to 4 must be burdened with a restriction and a positive covenant using the “onsite 
stormwater detention systems” terms included in the standard recitals. 

74.  Completion of Engineering Works 
An Occupation Certificate must not be issued prior to the completion of all engineering works 
covered by this consent, in accordance with this consent. 

75.  Property Condition Report – Public Assets 
Before an Occupation Certificate is issued, an updated property condition report must be 
prepared and submitted to Council. The updated report must identify any damage to public 
assets and the means of rectification for the approval of Council. 

76.  OSD System Certification 
The Onsite Stormwater Detention (OSD) system must be completed to the satisfaction of the 
Principal Certifying Authority (PCA) prior to the issuing of an Occupation Certificate. The 
following documentation is required to be submitted upon completion of the OSD system and 
prior to a final inspection: 

 Works as executed plans prepared on a copy of the approved plans; 

 A certificate of hydraulic compliance (Form B.11) from a suitably qualified engineer or 
surveyor verifying that the constructed OSD system will function hydraulically; 

 A certificate of structural adequacy from a suitably qualified structural engineer verifying 
that the structures associated with the constructed OSD system are structurally 
adequate and capable of withstanding all loads likely to be imposed on them during their 
lifetime. 

Where Council is not the PCA a copy of the above documentation must be submitted to 
Council. 

77.  Landscaping Prior to Issue of any Occupation Certificate  
Landscaping of the site shall be carried out prior to issue of any Occupation Certificate 
(within each stage if applicable). The Landscaping shall be either certified to be in 
accordance with the approved plan by an Accredited Landscape Architect or be to the 
satisfaction of Council’s Manager Environment and Health. All landscaping is to be 
maintained at all times in accordance with THDCP Part C, Section 3 – Landscaping and the 
approved landscape plan. 
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ATTACHMENTS 
 
1. Locality Plan 
2. Aerial Photograph 
3. LEP 2012 Zoning Map 
4. LEP Lot Size Map 
5. Site Plan 
6. Subdivision Plan 
7. Street Elevations 
8. Landscape Plans (2 pages) 
9. Shadow Diagrams 
10. Clause 4.6 Written Request (6 pages) 
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ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – AERIAL PHOTOGRAPH 
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ATTACHMENT 3 – LEP 2012 ZONING MAP 
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ATTACHMENT 4 – LEP LOT SIZE MAP 
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ATTACHMENT 5 – SITE PLAN 
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ATTACHMENT 6 – SUBDIVISION PLAN 
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ATTACHMENT 7 –STREET ELEVATIONS 

 
LOT 1 

 

 
LOT 2 

 

 
LOT 3 

 
LOT 4 



 

LOCAL PLANNING PANEL MEETING 18 SEPTEMBER, 2019              THE HILLS SHIRE 
 

 

PAGE 98 

 

ATTACHMENT 8 –LANDSCAPE PLANS (2 PAGES) 
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ATTACHMENT 9 –SHADOW DIAGRAMS 
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ATTACHMENT 10 – CLAUSE 4.6 WRITTEN REQUEST (6 PAGES) 
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ITEM-3  DA 826/2019/HA - MULTI DWELLING HOUSING 
COMPRISING 40 TOWN HOUSES AND ASSOCIATED 
WORKS ON PROPOSED LOT 2 - LOT 217 DP 1239622, 
DEVELOPMENT LOT MACKILLOP DRIVE NORWEST  

 

THEME: Shaping Growth 

OUTCOME: 

5 Well planned and liveable neighbourhoods that meets 

growth targets and maintains amenity. 

STRATEGY: 
5.1 The Shire’s natural and built environment is well managed 
through strategic land use and urban planning that reflects our 
values and aspirations. 

MEETING DATE: 
18 SEPTEMBER 2019 

LOCAL PLANNING PANEL 

AUTHOR: 
DEVELOPMENT ASSESSMENT CO-ORDINATOR 

CLARO PATAG 

RESPONSIBLE OFFICER: 
MANAGER – DEVELOPMENT ASSESSMENT 

PAUL OSBORNE 

  

Applicant Aqualand Baulkham Hills Development Pty Ltd c/- Calibre 
Professional Services Pty Ltd 
 

Owner Aqualand Baulkham Hills Development Pty Ltd 
 

Consultant/s  Calibre Professional Services Pty Ltd – Planning and 
Engineering 

 DKO Architecture (NSW) Pty Ltd – Architects 
 Eco Logical Australia – Heritage and Biodiversity 
 Sturt Noble Associates – Landscape Architect 
 Constructions Sciences Pty Ltd – Geotechnical and Site 

Contamination 
 Renzo Tonin and Associates – Acoustics 
 Gavin Chambers - Building Sustainability Assessments – 

BASIX Assessment 
 Ason Group – Traffic 
 Anthony Nicolaas Rood – Surveyor 
 Stephen Ngai – Altus Group – Quantity Surveyors 

 

Exhibition / Notification 14 days 
 

Number Advised Fifty eight (58) 
 

Number of Submissions Two (2) 
 

Zoning  Part R3 Medium Density Residential, Part R2 Low Density 
Residential 
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Site Area 1.162 hectares – Proposed Development Lot 2 
 

List of all relevant s4.15(1)(a) 
matters 
 

Section 4.15 (EP&A Act) – Satisfactory.15 
The Hills LEP 2012 – Satisfactory. 
SEPP Growth Centres – Satisfactory. 
SEPP (BASIX) 2004 – Satisfactory. 
State Environmental Planning Policy No. 55—Remediation of 
Land – Satisfactory. 
The Hills DCP 2012 - Variations, see report. 
Section 94A Contribution: $204,720.32 
 

Political Donation None Disclosed 
 

Reason for Referral to LPP Variation to building height control >10% 
 

Recommendation Approval subject to conditions 
 

 
EXECUTIVE SUMMARY 
 

The Development Application is for the construction of a multi-dwelling housing development 
comprising of 40 townhouses on proposed Development Lot 2 and Community Title Lot 1 in 
proposed subdivision of Lot 5 in proposed subdivision of Lot 217 in DP 1239622 in a plan of 
subdivision of Lot 1002 in DP 1190982. 
 
The subject site is located on land zoned part R3 Medium Density Residential and part R2 
Low Density Residential. 
 

The Development Application is accompanied by a written request to vary a development 
standard pursuant to Clause 4.6 of The Hills Local Environmental Plan 2012. Clause 4.3 of 
The Hills LEP 2012 prescribes a maximum height of 9 metres for the subject site. The 
development proposes a maximum height of 10.311 metres which results in a 1.311 metre 
variation to the development standard. The variation to the development standard can be 
supported for the following reasons: 
 

 The Applicant’s request is well founded; 
 

 The proposed variation results in a development that is consistent with the objectives 
of Clause 4.3 Height of Building and the R2 Low Density Residential zone and R3 
Medium Density Residential zone objectives;  

 

 Compliance with the standard is unnecessary or unreasonable in this instance and 
there are sufficient environmental grounds to justify the contravention; and  

 

 The proposed development will be in the public interest because it is consistent with 
the objectives of the development standard and the objectives for the development 
within the relevant zone. 

 

The proposal complies with the development standards contained within the relevant DCPs 
with the exception of building height. 
 

The application was notified and two (2) submissions were received including a submission 
from David Elliot, Member for Baulkham Hills. The issues raised primarily relate to traffic, 
building height, heritage, out of character with the zone, requires infrastructure upgrades, 
differs from the previously approved masterplan, access, density, parking, landscaping and 
fencing. 
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The application is recommended for approval subject to conditions. 
 
BACKGROUND 
 
The subject site is part of the overall development site known as ‘Bellevue Residences’, and 
has been subject to two Planning Proposals as well as a Development Application for a 
concept masterplan and staged residential subdivision approval and subsequent 
modification applications. 
 
The first Planning Proposal (6/2012/PLP) received Gateway approval (subject to conditions) 
on 12 June 2012 making amendments to the Local Environmental Plan to rezone part of No. 
64 Mackillop Drive, Baulkham Hills, or part of Lot 2 in DP 817696 (now lots 1001-1003 in DP 
1190982), from the proposed R2 Low Density Residential zone under the then draft Hills 
LEP 2010, to part R3 Medium Density Residential and part R4 High Density Residential. The 
rezoning sought to enable medium and high density residential development on the site. The 
Planning Proposal also sought to apply a maximum building height control of 16m over the 
portion of the site that was sought to be rezoned R4 High Density Residential. The LEP 
amendment was gazetted on 22 November 2013. 
 
On 25 September 2013, Development Consent 6/2012/JP was approved by the Joint 
Regional Planning Panel for a concept masterplan and staged residential subdivision with 
road construction and public reserve creation and dedication subject to conditions including 
a Voluntary Planning Agreement. This Development Application was associated with the 
above Planning Proposal (6/2012/PLP). 
 
The concept masterplan plan and staged residential subdivision approval included a mix of 
small lot housing, standard residential lots and apartment buildings consisting of a yield of 
195 dwellings, including 68 attached or zero lot homes on small lots, 85 detached homes on 
medium and large conventional lots, and 42 residential units in three (3) stages including 
Stages 1A, 1B, 2A, 2B and 3. This DA was a result of the gazettal of the amendments to the 
LEP sought under Planning Proposal 6/2012/PLP. 
 
A total of five modification applications have been lodged by Aqualand to date since the 
granting of the original approval which included amendments to the subdivision staging, 
creation of residue lots for future development, amendments to the construction of roads and 
lot renumbering. These modifications have been undertaken by Aqualand as part of their 
strategy for the overall development of the site. One of these modification applications which 
seeks to amend the approved stormwater management strategy, engineering plans, 
landscape plans and the VPA monetary contribution for bio-retention offset, and Stage 1B 
stormwater detention works approved within the public reserve remans outstanding to date. 
 

Two separate development consents have also been sought by the applicant which were 
granted under delegation, i.e.: 
 

 Development Consent 1013/2018/LA was for the demolition of a single storey 
brick dwelling situated in Lot 1002 in DP 1190982 which was approved on 3 
January 2018. The dwelling had no historical relevance to the heritage listing 
given it is unrelated to the farmhouse and believed to be constructed sometime in 
the 1970s as an additional house for the nuns. 
 

 Development Consent 1761/2018/HA was for the temporary use of the land and 
existing former farmhouse dwelling as a sales office associated with the 
residential development of Lots 1101 and 1002 in DP 1190982 which was 
approved on 23 July 2018. 
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A second Planning Proposal was lodged by Aqualand on 25 September 2018 seeking site-
specific amendments to The Hills Local Environmental Plan 2012, as follows: 
 

 Rezone Lot 116 (former Lot 1001 in the approved concept masterplan) from R2 
Low Density Residential to part R3 Medium Density Residential, part RE1 Public 
Recreation, and retaining an existing portion of R2 Low Density Residential. 
 

 Rezone Lot 117 (former Lot 1002 in the approved concept masterplan) from Part 
R2 Low Density Residential and part R3 Medium Density Residential to R4 High 
Density Residential. 

 

 Amend the ‘Height of Buildings Map’ from 9m to part 9m, part 12m and part 16m. 
 

 Amend the ‘Heritage Map’ in relation to Heritage Item No. I7 by removing its 
application to the entirety of Lot 117 and replacing it with a heritage curtilage 
across part of Lots 117 and 116. The proposal aims to facilitate a development 
that provides a mix of low rise apartments and medium density dwellings, in 
addition to the approved low density detached housing approved under 
6/2012/JP. It also aims to deliver an approximate 225 additional dwellings on the 
subject site than the current zoning allows. 

 
This Planning Proposal was refused by Council at its Ordinary Meeting on 12 December 
2017. The applicant lodged a rezoning review and the Planning Proposal was approved by 
the Sydney Central City District Planning Panel on 17 May 2018. The Planning Proposal 
received favourable Gateway Determination on 11 October 2018 and is currently with the 
Council (as the Responsible Planning Authority) for implementation. 
 
PROPOSAL 
 
The Development Application is for the construction of a multi-dwelling housing development 
comprising of 40 townhouses and a community open space on Lot 217 in DP 1239622 
created in a plan of subdivision of Lot 1002 in DP 1190982. 
 
The proposed multi-dwelling housing development is proposed to be carried out in three 
stages, as follows: 
 
Stage 1: 
 

 Construction of eight (8) detached front accessed dwellings and nine (9) attached 
rear accessed dwellings 

 Construction of a portion of the common open accessway (driveway No.03), 
driveway no.02, driveway no.04 and a temporary turning head 

 Construction of visitor car parking with a total of 12 spaces 
 Construction of pathway 
 Selective removal of trees 
 Cut and fill earthworks including benching of lots 
 Creation of stormwater drainage and On-Site Detention Tank no. 1 
 Construction of retaining walls 
 Landscaping works 
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Stage 2: 
 

 Construction of nine (9) attached rear accessed dwellings 
 Construction of a portion of the common open accessway and a temporary 

turning head 
 Construction of pathway 
 Selective removal of trees 
 Cut and fill earthworks including benching of lots 
 Creation of stormwater drainage and On-Site Detention Tank no. 2 
 Construction of retaining walls 
 Landscaping wonks 

 
Stage 3: 
 

 Construction of 11 attached rear accessed dwellings and three (3) detached rear 
accessed dwellings 

 Construction of the remainder of the common open accessway and driveway no. 
01 

 Construction of pathway 
 Selective removal of trees 
 Cut and fill earthworks including benching of lots 
 Creation of stormwater drainage and On-Site Detention Tank no. 3 
 Construction of retaining walls 
 Landscaping wonks 

 
The proposed development is generally consistent with the concept masterplan approved 
under Development Application No. 6/2012/JP, which identified small lots for attached or 
zero lot homes in the location where the attached and detached townhouses are proposed. 
The concept masterplan provided an indicative yield of 34 dwellings. This subject 
Development Application proposes 40 dwellings. The outcome of this proposed development 
is to provide compact housing, and thus increased housing choice in an area that is 
dominated by low density large lot detached homes, yet is in close proximity to the newly 
opened Norwest Railway Station. 
 
ISSUES FOR CONSIDERATION 
 
1.  Compliance with The Hills Local Environmental Plan 2012 
 
(i) Permissibility 
 
The land is zoned R2 Low Density Residential and R3 Medium Density Residential under 
the provisions of The Hills Local Environmental Plan 2012. The proposal is defined as ‘Multi-
Dwelling Housing’ as follows: 
 
“Multi dwelling housing means 3 or more dwellings (whether attached or detached) on one 
lot of land, each with access at ground level, but does not include a residential flat building or 
a manor home.” 
 
“Multi dwelling housing” is a permissible form of development on land zoned R3 Medium 
Density Residential under LEP 2012 subject to consent being granted by Council, however 
is prohibited development on land zoned R2 Low Density Residential. 
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Clause 5.3 of The Hills LEP 2012 indicates that development consent may be granted to 
development that may be carried out in the adjoining zone within a distance of 20 metres of 
a boundary between 2 zones. Clause 5.3 of The Hills LEP 2012 states: 
 
(1) The objective of this clause is to provide flexibility where the investigation of a site 

and its surroundings reveals that a use allowed on the other side of a zone boundary 
would enable a more logical and appropriate development of the site and be 
compatible with the planning objectives and land uses for the adjoining zone. 

 
(2)   This clause applies to so much of any land that is within the relevant distance of a 

boundary between any 2 zones. The relevant distance is 20 metres. 
 

(3)   This clause does not apply to: 
 

(a)  land in Zone RE1 Public Recreation, Zone E1 National Parks and Nature 
Reserves, Zone E2 Environmental Conservation, Zone E3 Environmental 
Management or Zone W1 Natural Waterways, or 

 

(b)  land within the coastal zone, or 
 

(c)   land proposed to be developed for the purpose of sex services or restricted 
premises. 

 
(4)  Despite the provisions of this Plan relating to the purposes for which development 

may be carried out, development consent may be granted to development of land to 
which this clause applies for any purpose that may be carried out in the adjoining 
zone, but only if the consent authority is satisfied that: 

 

(a)   the development is not inconsistent with the objectives for development in 
both zones, and 

 
(b)   the carrying out of the development is desirable due to compatible land use 

planning, infrastructure capacity and other planning principles relating to the 
efficient and timely development of land. 

 

(5)  This clause does not prescribe a development standard that may be varied under this 
Plan. 
 

The proposed dwelling on Lot 1 is partially located on land zoned R2 Low Density 
Residential and is located within 20 metres of the portion of the site zoned R3 Medium 
Density Residential. 
 
The applicant has provided the following statement addressing Clause 5.3 of The Hills LEP 
2012: 
 

“The objective of this clause is to provide flexibility where the investigation of the site and its 
surroundings reveals that a use allowed on the other side of a zone boundary would enable 
a more logical and appropriate development of the site and be compatible with the planning 
objectives and land use for the adjoining zone. 
 
The preceding subdivision of the site to create the superlot in accordance with the approved 
masterplan has resulted in a lot that crosses the zone boundary between the R3 Medium 
Density Residential zone and the R2 Low Density Residential zone. The location and 
configuration of this area of R2 zoned land makes it inefficient to develop with a compliant 
standard lot. 
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It is therefore proposed to incorporate this land into the multi-dwelling housing development 
which results in one dwelling (proposed dwelling No. 1) partially within the R2 zone. 
 
This clause applies to land that is within 20m distance of a boundary between any two 
zones. The dwelling that encroaches is within this 20m distance. The only other land that is 
within the R2 zone is used solely for access (common open accessway) and private open 
space (associated with the dwelling that encroaches the R3 boundary). 
 
The proposed development is not inconsistent with the objectives for development in both 
zones. The carrying out of the development is desirable due to compatible land use 
planning, infrastructure capacity and other planning principles relating to the efficient and 
timely development of land.” 
 
The encroachment of a portion of the dwelling on Lot 1 into the R2 Low Density Residential 
zoned land is permissible under Clause 5.3 of The Hills LEP 2012 as it is within 20 metres 
from the boundary of land zoned R3 Medium Density Residential. 
 
The proposed development is considered to be consistent with the objectives for 
development in both zones. It is considered that the carrying out of multi dwelling housing as 
part of the masterplanned site is desirable due to compatible land use planning, future 
infrastructure capacity, and provides the efficient and timely development of the subject site. 
 
In view of the above, it is considered that the proposed development satisfies the provisions 
for permissibility with respect to The Hills Local Environmental Plan 2012. 
 
(ii) Compliance with The Hills LEP 2012 – Zone Objectives 
 
The site is zoned R2 Low Density Residential and R3 Medium Density Residential under 
LEP 2012.  
 
The objectives of the R2 Low Density Residential zone are: 
 

 To provide for the housing needs of the community within a low density 
residential environment. 

 

 To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

 

 To maintain the existing low density residential character of the area. 
 
The objectives of the R3 Medium Density Residential zone are: 
 

 To provide for the housing needs of the community within a medium density 
residential environment. 
 

 To provide a variety of housing types within a medium density residential 
environment. 

 

 To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

 

 To encourage medium density residential development in locations that are close 
to population centres and public transport routes. 
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The proposed development is considered the consistent with the above objectives of the R2 
Low Density Residential and R3 Medium Density Residential zones as it provides for the 
varied housing needs of the community. 
 
In view of the above, it is considered that the proposal satisfies the R2 Low Density 
Residential and R3 Medium Density Residential objectives under The Hills LEP 2012. 
 
(iii) The Hills LEP 2012 - Development Standards 
 
The following tables address the principal development standards of the LEP 2012: 
 

CLAUSE REQUIRED PROVIDED COMPLIES 

4.1A Minimum lot 

sizes for 

development 

 

Multi Dwelling Housing – 

1,800sqm 

Total Site Area:  

15,480sqm  

 

Yes 

4.3 Height Maximum 9 metres  Maximum 10.311 metres 

 

No – see 
comments 
below 
 

4.6 Exceptions to 
development 
standards 

Exceptions will be 
considered subject to 
appropriate assessment. 
 

A variation to Clause 4.3 
Height of Buildings 
development standard is 
proposed and addressed 
below. 
 

No – see 
comments 
below 

 
(iv)     Variation to Building Height 
 
Clause 4.3 of The Hills LEP 2012 prescribes a maximum height of 9 metres for the subject 
site. The multi dwelling development seeks a maximum height of 10.311m resulting in a 
variation of 1.311m or 14.57% to the development standard. See building height plane 
diagram below showing the extent of the height variation of 8 dwellings (Nos. 7, 8, 9, 10, 26, 
27, 39 and 40) located on the northern side of the site within the R3 Zone adjacent to Barina 
Downs.  
 

Unit No. Proposed Building Height % Variation 

7 9.35m 3.89% 

8 10.235m 13.72% 

9 10.038m 11.53% 

10 9.621m 6.9% 

26 9.925m 10.28% 

27 9.47m 5.22% 

39 10.249m 13.88% 

40 10.311m 14.57% 
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Units 7, 8, 9 & 10 
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Units 26 & 27 
 

 
Units 39 & 40 
The applicant seeks a variation to the above building height standard pursuant to clause 4.6 
of LEP 2012 (refer Attachment 13) which allows Council to grant consent for development 
even though the development contravenes a development standard imposed by the LEP. 
The clause aims to provide an appropriate degree of flexibility in applying certain 
development standards to achieve better outcomes for and from development.  
 
The objectives of the building height standard under Clause 4.3 are as follows: 
 
(a) To ensure the height of buildings is compatible with that of adjoining development and 
the overall streetscape. 
 
(b) To minimise the impact of overshadowing, visual impact, and loss of privacy on adjoining 
properties and open space areas. 
 
Clause 4.6 of LEP 2012 provides a mechanism to allow a consent authority to consider 
variations to LEP development standards. Clause 4.6(3) of LEP 2012 reads as follows:  
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(3) Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written request from 
the applicant that seeks to justify the contravention of the development standard by 
demonstrating: 
 

a) that compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case, and 

b) that there are sufficient environmental planning grounds to justify contravening 
the development standard. 

 
The applicant has submitted a written request that seeks to justify the contravention of the 
building height standard summarised as follows:  
 

 The subject site has topographical constraints, with an undulating landform that 
slopes down north and easy from the central ridgeline, which is retained as a 
common open space. 
 

 There are earthworks proposed to ensure the desired residential development 
can be accommodated on the site, and the proposed fill has lifted the existing 
levels which is required to ensure suitable driveway grades that avoid scraping 
while entering and leaving garages, as well as to allow for sufficient fall for water 
quality and quantity management to occur in detention tanks in order to meet 
Council development standards. 

 

 The proposed fill has resulted in finished ground levels for dwellings generally 
along Barina Downs Road that encroaches above the maximum building height. 

 

 The development is in the public’s interest and is compatible with adjoining 
development and the overall streetscape, being two storey housing. 

 

 The proposal retains the entire frontage as a landscaped area, and the proposed 
dwellings along Barina Downs Road will be density screened with plantings and 
trees. 

 

 The proposal will be compatible with the proposed integrated hosing 
development to the east, and consistent with the vision for the overall estate 
known as ‘Bellevue Residences’. 

 

 The amenity of neighbouring properties will not be impacted by overshadowing. 
 

 The development meets the objectives of the R3 Medium Density Residential 
zone by providing attached and detached townhouses in both rear accessed and 
front accessed forms in a desirable location in close proximity to Norwest Station, 
and accommodates a wide variety of lifestyles and needs. 

 

 The development standard is unnecessary in the circumstances of the case and 
is acceptable within the context of the subject site. 

 
Comment: 
The Development Application is accompanied by shadow diagrams which indicate that given 
the site orientation and location of the 8 dwellings with the height variation the proposed 
development will not have negligible impact on the existing dwellings located on the other 
side of Barina Downs and will not result in any significant adverse impacts on the amenity of 
the adjoining dwellings within the development site in terms of overshadowing and privacy. 
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Clause 4.6 (4) of LEP 2012 states: 
 
Development consent must not be granted for development that contravenes a development 
standard unless: 
 
(a) the consent authority is satisfied that: 
(i) the applicant’s written request has adequately addressed the matters required to be 

demonstrated by subclause (3), and 
 
Comment: The applicant has adequately addressed the matters required to be addressed by 
subclause (3) and the written request is well founded. 
 
(ii) the proposed development will be in the public interest because it is consistent with 
the objectives of the particular standard and the objectives for development within the zone 
in which the development is proposed to be carried out, and 
 
Comment: As detailed above, the proposal is an appropriate development outcome and is 
consistent with the objectives of the R3 Medium Density Residential zone. 
 
(b) the concurrence of the Director-General has been obtained. 
 
Comment: Council has assumed concurrence under the provisions of Circular PS 08–003 
issued by the Department of Planning and Infrastructure. 
 
The proposed variation to the height standard has been assessed in context with the 
surrounding development, future streetscape and character of the area. It is considered that 
the proposal has adequately demonstrated that the exceedance of the height development 
standard would not be detrimental to the visual impact within the masterplanned site and that 
it is compatible with that of surrounding development and the overall streetscape.  
 
The proposed development has been designed to provide a built form that responds to the 
sites opportunities and constraints. The 1.311 metre variation results in a development that 
is consistent with the Clause 4.3 Height of Building objectives, and the R3 Medium Density 
Residential zone objectives. The variation to the development standard is supported for the 
following reasons: 
 
The Clause 4.6 written request has adequately demonstrated that the proposal would be 
compatible with adjoining development and the streetscape. The submission demonstrates 
that compliance with the development standard is not unreasonable or unnecessary in the 
circumstances of the case or that there are sufficient environmental planning grounds to 
justify the contravention.  In this regard, it is considered that the proposed development 
satisfies the objectives of the height standard and will be in the public interest.  
 
In view of the above, it is considered that the variation to the building height standard 
satisfies Clause 4.6 of LEP 2012. 
 
(v) Heritage 
 
The subject property is located at Lot 217 DP 1239622 Mackillop Drive, Baulkham Hills and 
contains a building known as the St Joseph’s Novitiate (Item I7 under the Hills LEP 2012). 
The subject property is listed in Schedule 5 of The Hills Local Environmental Plan 2012 as 
an item of local environmental heritage significance. 
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Clause 5.10 of The Hills LEP 2012 requires the consent authority to consider the effect of 
the proposed development on the heritage significance of the item or area concerned. 
 

Council’s Heritage Officer has assessed the heritage significance of the development and 
has provided the following comments: 
 

“Clause C.5.3.8(g) of The Hills DCP Part B Section 2 Residential requires that the central 
ridgeline and curtilage of the heritage item be retained as common open space. There will be 
some encroachment into the heritage curtilage which is not a desirable outcome. 
 

It should be noted that the Heritage Impact Statement still contains references to a 
‘proposed heritage curtilage’ that is inconsistent with the current and established curtilage in 
the DCP. Forward Planning does not endorse the proposed future heritage curtilage 
indicated in the Heritage Impact Statement. 
 

Subject to conditions, no objection is raised to the proposed development (but not the 
proposed future heritage curtilage within the Heritage Impact Statement).”  
 

2. Compliance with The Hills Development Control Plan 
 

The proposal has been assessed against the provisions of The Hills Development Control 
Plan (THDCP) particularly:- 
 

 Part B Section 2 – Residential 
 Part B Section 4 – Multi Dwelling Housing 
 Part C Section 1 – Parking 
 Part C Section 3 – Landscaping 
 Part C Section 4 – Heritage 

 

The proposed development achieves compliance with the relevant requirements of the 
above Development Controls with the exception of the following: 
 

DEVELOPMENT 
CONTROL 

DCP  
REQUIREMENTS 

PROPOSED 
DEVELOPMENT 

COMPLIANCE 

Part B Section 4 – Multi Dwelling Housing 

3.4 Building Heights Refer to Clause 4.3 
Height of Buildings 
under The Hills LEP 
2012. 
 
Required:  
Maximum 9 metres 

Proposed:  
Maximum 10.311 
metres (variation of 
1.311 metres or 
14.57%) 

No – refer below 
for discussion 

3.5 Density Maximum population 
density = 95 persons 
per hectare 
 
4 bedroom dwelling = 
3.5 occupancy rate 
(persons) 
 
Site area = 1.162 
hectares 
 
Required: 
110.39 persons for the 
subject site 

Proposed:  
40 x 4 bedroom 
dwellings = 140 per 
1.162 hectares = 
120.48 persons for 
the subject site 
(variation of 10.09 
persons) 
 

No – refer below 
for discussion 
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DEVELOPMENT 
CONTROL 

DCP  
REQUIREMENTS 

PROPOSED 
DEVELOPMENT 

COMPLIANCE 

Part C Section 1 – Parking  

Table 1 Minimum Car 
Parking  

Multi Dwelling Housing: 
1 space per 1 bedroom 
unit 
2 spaces per 2 or 3 
bedroom unit 
2 visitor spaces per 5 
units 
 
Required: 
40 x 4 bedroom units = 
80 car spaces plus 16 
visitor spaces 
 

Proposed: 
80 resident car 
spaces plus 12 visitor 
car spaces (variation 
of 6 visitor car parking 
spaces) 

No – refer below 
for discussion 

 
a)  Building Height 
 
Section 3.4 of The Hills DCP Part B Section 4 – Multi Dwelling Housing refers to Clause 4.3 
Height of Buildings, Clause 5.6 Architectural Roof Features and Height of Buildings Map 
under The Hills LEP 2012. The development requires a maximum building height of 9 
metres, and a maximum building height of 10.311 metres is proposed resulting in a variation 
of 1.311 metres or 14.57%. 
 

The objective of Section 3.4 of The Hills DCP Part B Section 4 – Multi Dwelling Housing is: 
 
“To ensure that buildings reflect the existing landform of the neighbourhood, including 
ridgelines and drainage depressions.” 
 

Comment: 
 
The applicant has provided a Clause 4.6 variation to the building height which has been 
discussed above under Section 1(iv) of this report. The proposed variation to the height 
standard has been reviewed in context with the surrounding development, future streetscape 
and character of the area. It is considered that the proposal has adequately demonstrated 
that the exceedance of the height development standard would not be detrimental to the 
visual impact within the masterplanned ‘Bellevue Residences’ site and that it is compatible 
with that of surrounding development and the overall streetscape.  
 

b) Density 
 

Section 3.5 of The Hills DCP Part B Section 4 – Multi Dwelling Housing requires a maximum 
population density of 95 persons per hectare based on an occupancy rate of 3.5 persons for 
a 4 bedroom dwelling. The proposed development includes 40 x 4 bedroom dwelling and the 
site has an area of 1.162 hectares requiring a maximum 110.39 persons for the subject site. 
The development proposes 120.48 persons for the subject site resulting in a variation of 
10.09 persons.  
 

The objectives of Section 3.5 of The Hills DCP Part B Section 4 – Multi Dwelling Housing is: 
 
“(i) To ensure multi dwelling housing development does not over-tax existing services 

and facilities. 
 

(ii) To provide opportunities for a suitable housing form that is compatible with the 
existing surrounding development.” 
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Comment: 
 
The applicant has submitted the following statement in support of the variation: 
 
“All 40 proposed dwellings are four bedrooms which has an occupancy rate of 3.5 persons 
according to the DCP. The site (excluding the common open space area part of Community 
Lot 1) is 1.162 hectares. The proposal has a density of 110 persons, which is slightly greater 
than the maximum of 95 persons, a marginal increase of 15%. Should the density 
calculations include a portion of the common open space area within the Community Title 
scheme (of which this development is a part of), the proposal will be in accordance with the 
maximum density requirements. The proposed development is part of a much larger scheme 
for the Bellevue Residences and therefore future development in the surrounding vacant 
Development Lots proposed under the Community Title subdivision will seek to be within 
maximum population density for the overall site. 
 
The proposed multi-dwelling housing development will not over-tax existing services and 
facilities. It provides opportunities for a suitable housing form that is compatible with the 
existing surrounding development. The proposal ensures housing choice, providing medium 
density development in attached and detached terraced form within an area that is 
surrounded by low density homes on large lots, with some apartments. It provides an 
affordable, low maintenance option to accommodate a wide variety of lifestyles and needs. 
The proposed multi-dwelling housing development is located in a desirable location in close 
proximity to the upcoming Norwest Station, and thus future residents will easily access the 
Sydney Metro Northwest network.” 
 
The proposed development is compatible with the future character of the area and provides 
medium density housing options to accommodate a range of future residents in the locality. 
It is considered that the variation to the density controls minor and acceptable in this 
instance and results in a development which has an appropriate built form outcome for the 
site. 
 

c)  Car Parking 
 
Table 1 of The Hills DCP Part C Section 1 – Parking requires 2 car spaces per 2 or 3 
bedroom unit, and 3 visitor spaces per 5 units. The development requires 80 residential car 
spaces plus 16 visitor spaces, and proposes 80 residential car spaces plus 12 visitor car 
spaces. 
 
All car parking spaces for the dwellings are provided on site in enclosed garages and visitor 
car parking is provided within the community lot for the open space via Firewheel Place and 
along the verges of Driveway No. 3. This application is supported by a Traffic Impact 
Assessment which combines the integrated housing development (which is the subject of a 
separate Development Application No. 805/2019/HA) and proposed multi-dwelling housing 
development. 
 
The objective of Section 2.1 of the Hills DCP Part C Section 1 – Parking is: 
 
“To provide sufficient parking that is convenient for the use of residents, employees and 
visitors of the development.” 
 
The applicant provided the following statement in support of the variation: 
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“The proposed development provides 2 spaces per four bedroom dwelling, equalling a total 
of 80 resident car parking spaces, 12 visitor car spaces are proposed including 1 disabled 
car parking space. This is 6 spaces less than the minimum requirement stipulated within The 
Hills DCP. A Traffic Impact Assessment accompanies this application in Appendix F. It 
states that the RMS Guide to Traffic Generating Developments (RMS Guide) requires only 1 
space per 5 units to be provided for visitor parking, being 8 visitor spaces for this 
development. The proposed visitor car parking provision is considered acceptable.” 
 
Comment: 
 
The statement provided in the Traffic Impact Assessment Report which addressed the 
variation to Council’s visitor parking rates relying upon the Roads and Maritime Services 
Guide has been assessed. The number of visitor parking spaces proposed exceeds by 4 
spaces when assessed against the RMS rate. 
 
The parking availability for visitors on site is considered adequate and sufficient to cater for 
the proposed multi dwelling housing development and satisfies the objectives of the parking 
control in the DCP. The variation is supported in this regard. 
 
3. Issues Raised in Submissions 
 
The proposal was exhibited and notified for 14 days and two (2) submissions were received 
including a submission from the office of David Elliot, Member for Baulkham Hills. The issues 
raised in the submissions are summarised below. 
 

ISSUE/OBJECTION COMMENT 

Residents will be subject to significant 
traffic/parking congestion and delays on a 
daily basis along with the recent approval 
of Sekisui House’s The Orchards and 
Mulpha’s planning proposal for a smart city 
in Norwest Business Park. 

The proposed development has been referred 
to Council’s Principal Roads and Transport 
Coordinator who comments that “The 
proposed residential development will have 
minimal impacts in terms of its traffic 
generation potential and is consistent with the 
Norwest Station Precinct. As the proposed 
development is located within the Norwest 
station precinct, Section 94 contributions are 
payable under this plan. There are no 
objections to the proposal in terms of traffic 
impact.” The local road system in this area is 
built in accordance with the planned network 
and the traffic volumes are within forecast 
parameters. 
 

There are several inconsistencies 
regarding building height and heritage 
items amid the proposal for medium 
density townhouses and apartments. 

The proposed building height and heritage 
significance of the site has been addressed in 
Section 1(iv) and 1(v) of this report and is not 
considered to adversely impact upon the 
environmental amenity of the locality and 
surrounds. 
 

The development is out of character with 
the low density residential zone and 
requires infrastructure upgrades before 
any further development occurs. An 

The proposed development is a permissible 
form of development under The Hills LEP 
2012 and as envisaged in the approved 
Masterplan for the site. 
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ISSUE/OBJECTION COMMENT 

adverse impact is inevitable where 
infrastructure projects are completed after 
increased density occurs. 

Section 7.12 development contributions are to 
form part of the conditions of consent which 
will go towards the provision of necessary 
facilities and services for new development 
and increased population within the area. 
 

The proposal is different to the original 
masterplan 6/2012/JP as the original 
concept was to contain the development 
fully within its own boundaries. The whole 
design and orientation has been modified. 
The original density of 34 townhouses is a 
better outcome for the development. 

The original masterplan and staged 
subdivision was approved under Development 
Application No. 6/2012/JP (refer Attachment 
14) with subsequent modifications. The 
applicant states that “The original masterplan 
proposed approximately 34 medium density 
housing and 1 medium detached dwelling lot 
within the area subject to the proposed 40 
townhouses under this application. In addition, 
when it came time to develop this portion of 
the lot, several impracticalities were identified 
with the original concept design, owing to the 
steeply sloping nature of the topography. This 
means that substantial cut into the hillside 
would have been required to implement the 
original concept design, leading to poor 
streetscape outcomes and small lots with 
considerable change of level from front to rear 
(in the order of 5 metres). There were also 
sight distance issues from the crest on 
Mackillop Drive to the proposed entry point of 
the rear lane. The proposed design rectifies 
these engineering issues and also provides 
for a more efficient development outcome. 
The difference in density is about 5 additional 
dwellings, which has been provided to 
account for the opening of the Sydney Metro 
Northwest and an additional demand for 
housing choice within the area (including 
additional medium density housing) from the 
time the original approved masterplan in 2012, 
which is 7 years ago.” 
 

The revised concept allows pedestrian 
access via stairs onto Barina Downs Road 
in a number of locations which is 
problematic for the existing land owners on 
this road as unit owners/tenants will park 
on the road for quick access to their unit. 
 

Adequate car parking has been provided for 
occupants of the site. Barina Downs Road is a 
public road and residents or visitors can 
legally park on this road if they wish to do so. 

The density has increased from the original 
proposal. 

Density has been discussed in Section 2(b) of 
this report and results in a development which 
has an appropriate built form outcome for the 
site. 
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The vehicular access is of a poor design 
with areas of multiple garages all onto a 
narrow internal road. 

The proposed vehicle access has been 
reviewed by Council’s Senior Subdivision 
Engineer who raises no objection to the 
proposal subject to conditions of consent. 
 

Parking will be congested with Norwest 
Station nearby. 

Adequate car parking has been provided for 
residents and visitors on the site and has 
been discussed in Section 2(c) of this report. 
 

No access (other than via the formed 
roads) should be allowed onto Barina 
Downs Road. 
 

No vehicular access is proposed directly onto 
Barina Downs Road. 
 

There is a lack of visitor spaces, at least 16 
spaces should be provided. 

The variation to the required visitor car 
parking has been discussed in Section 2(c) of 
this report and is considered acceptable and 
satisfies the objectives of the parking 
standard. It is noted that the amount of visitor 
parking spaces being proposed exceeds the 
RMS rate. 
 

Replacement landscape screen plantings 
on Barina Downs Road should be as 
mature, dense and fast growing to replace 
the Barina Downs Road landscape 
corridor. 

Trees, shrubs and groundcover plans 
including 16 x Crepe Myrtle trees, 10 x Scarlet 
Flowering Gum trees, 5 x Coastal Banksia 
trees along the site boundary, and 19 x 
Weeping Lily Pilly street trees are proposed 
along the Barina Downs Road street frontage. 
 

The fencing should be more aesthetic than 
the 600 metres of detention centre style 
fencing recently erected along Mackillop 
Drive and Barina Downs Road. 

The current fencing is temporary construction 
fencing to prohibit access into the site. The 
landscape plans propose landscaped 
screening at the road frontages with special 
1.8 metre high quality timber fencing to fence 
the private open space areas visible to the 
public domain and 1.2 metre high metal 
palisade fencing as illustrated on the 
submitted landscape plans. 
 

 
4.  Internal Referrals 
 
The application was referred to the following sections of Council: 
 

 Traffic 

 Engineering 

 Environmental Health 

 Sustainability 

 Resource Recovery 

 Heritage 

 Tree Management and Landscaping 

No objection was raised to the proposal (as amended) subject to conditions. 
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CONCLUSION 
 
The Development Application has been assessed against the relevant heads of 
consideration under Section 4.15 of the Environmental Planning and Assessment Act, 1979, 
The Hills Local Environmental Plan 2012 and The Hills Development Control Plan 2012 and 
is considered satisfactory. 
 
The Clause 4.6 written request to vary the building height control has been reviewed in 
context with the surrounding development, future streetscape and character of the area. It is 
considered that the proposal has adequately demonstrated that the exceedance of the 
height development standard would not be detrimental to the visual impact within the 
masterplanned estate and that it would be compatible with adjoining development and the 
streetscape. The applicant’s written request demonstrates that compliance with the 
development standard is not unreasonable or unnecessary in the circumstances of the case 
or that there are sufficient environmental planning grounds to justify the contravention.  The 
variation is supported in this regard. 
 
The issues raised in the submissions have been addressed in the report and do not warrant 
refusal of the application. 
 
Approval is recommended subject to conditions. 
 
IMPACTS 
 
Financial 
 
This matter has no direct financial impact upon Council's adopted budget or forward 
estimates. 
 
The Hills Future Community Strategic Plan 
 
The proposed development is consistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development 
provides for satisfactory urban growth without adverse environmental or social amenity 
impacts and ensures a consistent built form is provided with respect to the streetscape and 
general locality. 

 
RECOMMENDATION 
 
The Development Application be approved subject to the following conditions: 
 
GENERAL MATTERS 
 
1.  Development in Accordance with Submitted Plans 
The development being carried out in accordance with the following approved plans and 
details, stamped and returned with this consent except where amended by other conditions 
of consent. 
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REFERENCED PLANS AND DOCUMENTS 
 

DRAWING NO. DESCRIPTION REVISION DATE 

DA1000 Site Analysis & Site Plan P14 02/07/2019 

DA2000 Ground / Basement P14 02/07/2019 

DA2001 First / Ground Floor P14 02/07/2019 

DA2002 Roof / First Floor Plan P14 02/07/2019 

DA2003 Roof Plan P14 02/07/2019 

DA3000 Elevations & Sections P14 02/07/2019 

003 Staging Layout Plan 08 01/07/2019 

SK112 Site Section A October 
2018 

DA-U1000 to DA-
U18006 

Units 1-40 Plans (119 pages) P12 05/11/2018 

DA-1814-B-01 Landscape Masterplan E 21/03/2019 

DA-1814-B-02 Fences Strategy Plan D 14/03/2019 

DA-1814-B-03 Communal Area Detailed Plan 1 D 14/03/2019 

DA-1814-B-04 Communal Area Detailed Plan 2 E 27/06/2019 

DA-1814-B-05 Communal Area Detailed Plan 3 F 27/06/2019 

DA-1814-B-06 Communal Area Detailed Plan 4 D 14/03/2019 

DA-1814-B-07 Barina Downs Road – Typical Section D 14/03/2019 

DA-1814-B-08 Barina Downs Road Planting and 
Precedent Images 

D 14/03/2019 

DA-1814-B-09 Communal Areas Planting and Precedent 
Images 

D 14/03/2019 

DA-1814-B-10 Typical House B4-1 D 14/03/2019 

DA-1814-B-11 Typical House A4 D 14/03/2019 

DA-1814-B-12 Typical House A2-1 D 14/03/2019 

DA-1814-B-13 Typical House A2 D 14/03/2019 

DA-1814-B-14 Typical House B2 D 14/03/2019 

DA-1814-B-15 Typical House A1 D 14/03/2019 

DA-1814-B-16 Private Front Gardens Planting and 
Precedent Images 

D 14/03/2019 

DA-1814-B17 Private Back Gardens Planting and 
Precedent Images 

D 14/03/2019 

DA-1814-B-101 Planting Plan 01 B 16/08/2019 

DA-1814-B-102 Planting Plan 02 B 16/08/2019 

DA-1814-B-103 Planting Plan 03 B 16/08/2019 

DA-1814-B-104 Planting Plan 04 B 16/08/2019 

DA-1814-B-105 Planting Plan 05 B 16/08/2019 

DA-1814-B-106 Planting Plan 06 B 16/08/2019 

DA-1814-B-111 Typical and Special House Plans 01 B 16/08/2019 

DA-1814-B-112 Typical and Special House Plans 02 B 16/08/2019 

DA-1814-B-113 Typical and Special House Plans 03 B 16/08/2019 
 

No work (including excavation, land fill or earth reshaping) shall be undertaken prior to the 
issue of the Construction Certificate, where a Construction Certificate is required. 

2.  Construction Certificate 
Prior to construction of the approved development, it is necessary to obtain a Construction 
Certificate. A Construction Certificate may be issued by Council or an Accredited Certifier. 
Plans submitted with the Construction Certificate are to be amended to incorporate the 
conditions of the Development Consent. 
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3.  Building Work to be in Accordance with BCA  
All building work must be carried out in accordance with the provisions of the Building Code 
of Australia. 

4.  Provision of Parking Spaces 
The development is required to be provided with 80 residential parking spaces and 12 visitor 
parking spaces, a total of 92 off-street parking spaces.  These car parking spaces shall be 
available for off street parking at all times. 

5.  External Finishes 
External finishes and colours shall be in accordance with the details submitted with the 
Development Application and approved with this consent. 

6. Planning Agreement 
The obligations in the Planning Agreement between The Hills Shire Council and Trustees of 
the Sisters of Saint Joseph dated 13 August 2013 (Planning Agreement) must be performed 
in accordance with the terms of the Planning Agreement including, but not limited to, the 
dedication of land to Council identified in Schedule 2 of the Planning Agreement, the 
completion of stormwater detention works identified in Schedule 3 of the Planning 
Agreement, and payment of a monetary contribution identified in Schedule 4 of the Planning 
Agreement. 

7. Road Opening Permit 
Should the subdivision/ development necessitate the installation or upgrading of utility 
services or any other works on Council land beyond the immediate road frontage of the 
development site and these works are not covered by a Construction Certificate issued by 
Council under this consent then a separate road opening permit must be applied for and the 
works inspected by Council’s Maintenance Services team. 
 

The contractor is responsible for instructing sub-contractors or service authority providers of 
this requirement. Contact Council’s Construction Engineer if it is unclear whether a separate 
road opening permit is required. 

8. Separate Application for Strata Subdivision 
The strata title subdivision of the development is not included.  A separate development 
application or complying development certificate application is required. 

9. Water Sensitive Urban Design Handover Process 
An operations and maintenance plan must be prepared for all WSUD proposals. The 
operations and maintenance plan must include: 
 

 The location and type of each WSUD element, including details of its operation and 
design; 

 A brief description of the catchment characteristics, such as land uses, areas etc; 
 Estimated pollutant types, loads and indicative sources; 
 Intended maintenance responsibility, Council, landowner etc; 
 Inspection method and estimated frequency; 
 Adopted design cleaning/ maintenance frequency; 
 Estimate life-cycle costs; 
 Site access details, including confirmation of legal access, access limitations etc; 
 Access details for WSUD measure, such as covers, locks, traffic control 

requirements etc; 
 Description of optimum cleaning method and alternatives, including equipment and 

personnel requirements; 
 Landscape and weed control requirements, noting that intensive initial planting is 

required upfront to reduce the requirement for active weed removal; 
 A work method statement; 
 A standard inspection and cleaning form. 
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For the purposes of complying with the above a WSUD treatment system is considered to 
include all functional elements of the system as well as any landscaped areas directly 
surrounding the system. 

10. Protection of Public Infrastructure 
Adequate protection must be provided prior to work commencing and maintained during 
building operations so that no damage is caused to public infrastructure as a result of the 
works. Public infrastructure includes the road pavement, kerb and gutter, concrete footpaths, 
drainage structures, utilities and landscaping fronting the site. The certifier is responsible for 
inspecting the public infrastructure for compliance with this condition before an Occupation 
Certificate is issued. Any damage must be made good in accordance with the requirements 
of Council and to the satisfaction of Council. 

11. Structures Adjacent to Piped Drainage Easements 
Buildings and structures, including footings and brick fences, adjacent to existing or 
proposed drainage easements must be located wholly outside the easement. A design must 
be provided by a structural engineer certifying that the structure will not impart a load on the 
pipe in the easement. 
 
The development itself creates no easements nor are there any existing easements to 
consider. This condition relates to any planned subdivision of the development and the need 
to consider those future easements in the works. Specifically in relation to stormwater and 
the runoff from the heritage building to the south to the planned OSD basins within this 
development. 
 

12. Vehicular Access and Parking 
The formation, surfacing and drainage of all driveways, parking modules, circulation 
roadways and ramps are required, with their design and construction complying with: 
 

 AS/ NZS 2890.1 
 AS/ NZS 2890.6 
 AS 2890.2 
 DCP Part C Section 1 – Parking 
 Council’s Driveway Specifications 

 
Where conflict exists the Australian Standard must be used. 
 
The following must be provided: 
 

 All driveways and car parking areas must be prominently and permanently line marked, 
signposted and maintained to ensure entry and exit is in a forward direction at all times 
and that parking and traffic circulation is appropriately controlled. 

 All four driveways must have no parking signage installed along their full length on both 
sides excepting where there are marked/ defined parking bays or spaces as shown on 
the stamped approved plans. 

 All driveways and car parking areas must be separated from landscaped areas by a low 
level concrete kerb or wall. 

 All driveways and car parking areas must be concrete or bitumen. 
 All driveways and car parking areas must be graded, collected and drained by pits and 

pipes to a suitable point of legal discharge. 

13. Vehicular Crossing Request 
Each driveway requires the lodgement of a separate vehicular crossing request 
accompanied by the applicable fee as per Council’s Schedule of Fees and Charges. The 
vehicular crossing request must be lodged before an Occupation Certificate is issued. The 
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vehicular crossing request must nominate a contractor and be accompanied by a copy of 
their current public liability insurance policy. Do not lodge the vehicular crossing request until 
the contactor is known and the driveway is going to be constructed. 

14. Minor Engineering Works 
The design and construction of the engineering works listed below must be provided for in 
accordance with Council’s Design Guidelines Subdivisions/ Developments and Works 
Specifications Subdivisions/ Developments. 
 
Works on existing public roads or any other land under the care and control of Council must 
be approved and inspected by Council in accordance with the Roads Act 1993 or the Local 
Government Act 1993. A separate minor engineering works application and inspection fee is 
payable as per Council’s Schedule of Fees and Charges. 
 
a) Driveway Requirements 
The design, finish, gradient and location of all driveway crossings must comply with the 
above documents and Council’s Driveway Specifications. 
 

The proposed driveway/s 1 and 2 must be built to Council’s medium duty standard. 
 

The proposed driveway/s 3 and 4 must be built to Council’s heavy duty standard. 
 

The driveway width along driveway/s 3 and 4 must match the widths and splays shown on 
the concept engineering works plan by Calibre Revision 08 so as to accommodate a Heavy 
Rigid Vehicle along their length from a waste collection perspective. 
 
A separate vehicular crossing request fee is payable as per Council’s Schedule of Fees and 
Charges. 
 

b) Site Stormwater Drainage 
The entire site area must be graded, collected and drained by pits and pipes to a suitable 
point of legal discharge. 
 
c) Inter-allotment Stormwater Drainage 
Piped inter-allotment stormwater drainage catering for the entire area of each lot must be 
provided. Each lot must be uniformly graded to its lowest point where a grated surface inlet 
pit must be provided. All collected stormwater is to be piped to an approved constructed 
public drainage system. 
 
The development itself creates no easements nor are there any existing easements to 
consider. This condition relates to any planned subdivision of the development and the need 
to consider those future easements in the works. Specifically in relation to stormwater and 
the runoff from the heritage building to the south to the planned OSD basins within this 
development. 
 
d) Earthworks/ Site Regrading 
Earthworks are limited to that shown on the concept engineering works plan by Calibre 
Revision 08. 
 
Retaining walls are limited to those locations and heights shown on the concept engineering 
works plan by Calibre Revision 08. 
 
Retaining walls between lots must be located on the high side lot that is being retained, save 
the need for easements for support on the low side lot adjacent. 
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15. Property Numbering for Integrated Housing & Multi Dwelling Housing 
The responsibility for property numbering is vested solely in Council. 
Approved addresses and location of letterboxes is as per plans marked up within consent 
documentation. 
 

The future road is to be named as per Geographical Names Board guidelines and Council 
requirements. One road name is to be used for the development as shown on marked up 
plan. 
 

Dwelling addresses are to be as follows: 
 

 1-45 Proposed Road Name; 
 2-30 Proposed Road Name; and  
 Two dwelling fronting Banyan Avenue to be addressed at a future stage.  

 

Letterboxes are to be provided as per Australia Post requirements and as follows: 
 

 Individual letter boxes to be located at numbers 1-25, 43, 45 and 2-30; 
 Two cluster letterboxes to be located as marked on plans for numbers 27-35 and 37-

41; 
 Dwellings fronting Banyan Avenue to have individual letterboxes. 

 

Approved addresses shall be used for all correspondence and property transactions and 
under no circumstances can numbering be skipped throughout the development.  
 

Approved numbers, unless otherwise approved by Council in writing, are to be displayed 
clearly to assist emergency service providers locate a destination easily & quickly.  

16. Colours and Materials  
All colours and materials shall be in accordance with the plans and information submitted to 
Council on 18 February 2019 and the fencing details submitted on 22 March 2019. Any 
change to colours or materials requires a Section 4.55 modification application. The 
materials used in the outdoor fitness equipment and play area are to consist of natural, 
earthy colours to blend in with the environment. 

17. Stockpiling of Materials 
No stockpiling of materials is to occur on land within the heritage curtilage. 

18. Landscaping 
Additional native trees are to be provided to screen dwellings 14 – 17 when viewed from the 
heritage item. 

19.  Management of Construction Waste 
Waste materials must be appropriately stored and secured within a designated waste area 
onsite at all times, prior to its reuse onsite or being sent offsite. This includes waste materials 
such as paper and containers which must not litter the site or leave the site onto 
neighbouring public or private property. A separate dedicated bin must be provided onsite by 
the builder for the disposal of waste materials such as paper, containers and food scraps 
generated by all workers. Building waste containers are not permitted to be placed on public 
property at any time unless a separate application is approved by Council to locate a 
building waste container in a public place. 
 

Any material moved offsite is to be transported in accordance with the requirements of the 
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be 
used as a waste facility. The separation and recycling of the following waste materials is 
required: metals, timber, masonry products and clean waste plasterboard. This can be 
achieved by source separation onsite, that is, a bin for metal waste, a bin for timber, a bin for 
bricks and so on. Alternatively, mixed waste may be stored in one or more bins and sent to a 
waste contractor or transfer/sorting station that will sort the waste on their premises for 
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recycling. Receipts of all waste/recycling tipping must be kept onsite at all times and 
produced in a legible form to any authorised officer of the Council who asks to see them. 
 
Transporters of asbestos waste (of any load over 100kg of asbestos waste or 10 square 
metres or more of asbestos sheeting) must provide information to the NSW EPA regarding 
the movement of waste using their WasteLocate online reporting tool 
www.wastelocate.epa.nsw.gov.au. 

20.  Disposal of Surplus Excavated Material 
The disposal of surplus excavated material, other than to a licenced waste facility, is not 
permitted without the previous written approval of Council prior to works commencing on 
site.  Any unauthorized disposal of waste, which includes excavated material, is a breach of 
the Protection of the Environment Operations Act 1997 and subject to substantial penalties.  
Receipts of all waste/ recycling tipping must be kept onsite at all times and produced in a 
legible form to any authorised officer of the Council who asks to see them. 

21.  Commencement of Domestic Waste Services 
A domestic waste service must be commenced with Council and its Contractor for every lot. 
The service must be arranged no earlier than two days prior to occupancy and no later than 
seven days after occupancy of each individual lot. All requirements of Council’s domestic 
waste management service must be complied with at all times. Contact Council’s Resource 
Recovery Team on (02) 9843 0310 to commence a domestic waste service. 

22.  Provision of Domestic Waste Storage Areas 
A fully screened bin storage area sized for at least 3 x 240 litre bins must be provided within 
the property boundary of each lot. The bin storage area must be behind the building line and 
located in either the rear courtyard, a side access path or within a dedicated area in the 
garage. A flat or ramped bin transfer path must be provided leading directly from the bin 
storage area to the bin collection point along the public or private kerbside. The path must 
have a minimum clear floor width of 820mm, must not exceed a grade of 7% (1:14), must be 
free of steps and must be external to the dwelling (with exception to the garage). An 
unobstructed clear nature strip length of 1.66m must be dedicated for bin presentation. The 
dimensions of a 240 litre bin are 735mm deep, 580mm wide and 1080mm high. 

23.  Access for Waste Collection (Stages 1 – 3) 
Minimum vehicle access must be designed and provided in accordance with Australian 
Standard 2890.2-2002 for the standard 12.5m long Heavy Rigid Vehicle. All widths and 
bends of the Driveway No. 3 must be sized to wholly accommodate the manoeuvring of 
waste collection vehicles within the trafficable carriageway. No reversing is permitted to 
allow waste collection vehicles to enter and leave the site in a forward direction to collect 
waste, recyclables and bulky hard waste. The following additional requirements are 
applicable. 
 

1. The staged construction of Driveway No. 03 must be undertaken in accordance with 
the Driveway No. 03 Construction Staging Plan submitted to and approved by 
Council. The temporary pavement area in each stage must not be removed until such 
time the permanent pavement in the subsequent stage has been connected ready for 
use and the new temporary pavement constructed. Under no circumstances are 
waste collectors not to have the benefit of temporary turning provision. 

 
2. The full length of Driveway No. 03 on both sides, including temporary turning heads, 

must have signage indicating “No Stopping Zone” to ensure that the effective 
collection of waste vehicles is not impeded. The signage must be permanently and 
prominently maintained until a final Occupation Certificate is issued for Stage 3 
works.  
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24. Tree Removal 
Approval is granted for the removal of Trees 19-24, 98-103, 187, 190, 191 and 192, as 
numbered in Biodiversity Development Assessment Report prepared by Ecological dated 
30/10/2018.  

All other trees are to remain and are to be protected during all works. Suitable replacement 
trees are to be planted upon completion of construction. 

25. Planting Requirements 
All trees planted as part of the approved landscape plan are to be minimum 75 litre pot size. 
All shrubs planted as part of the approved landscape plan are to be minimum 200mm pot 
size.  Groundcovers are to be planted at 5/m2. 

Replace the following tree species within the common open space areas, Angophora 
floribunda, and Eucalyptus ficifolia with Cumberland Plain Woodland species listed below;  

Eucalyptus crebra (Narrow leafed Ironbark) 

Eucalyptus fibrosa (Broad leaved Stringybark) 

Eucalyptus molucanna (Grey Box) 

Eucalyptus tereticornis  (Forest Red Gum). 

 
PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE 
 
26. Section 7.12 Contribution 
Pursuant to section 4.17 (1) of the Environmental Planning and Assessment Act 1979, and 
The Hills Section 7.12 Contributions Plan, a contribution of $202,587.81 shall be paid to 
Council. This amount is to be adjusted at the time of the actual payment in accordance with 
the provisions of the Hills Section 7.12 Contributions Plan. 
 
The contribution is to be paid prior to the issue of the Construction Certificate. 
 
You are advised that the maximum percentage of the levy for development under section 
7.12 of the Act having a proposed construction cost is within the range specified in the table 
below: 
 

Proposed cost of the development Maximum percentage of the levy 

Up to $100,000 Nil 

$100,001 - $200,000 0.5 % 

More than $200,000 1% 

 
27. Stormwater Management Requirements 
Onsite Stormwater Detention (OSD) is required in accordance with Council’s adopted policy 
for the Hawkesbury River catchment area, the Upper Parramatta River Catchment Trust 
OSD Handbook, with amended parameters for the site storage requirement and permissible 
site discharge. 
The concept engineering works plan by Calibre Revision 08 and the accompanying 
stormwater management strategy by Calibre dated 16/05/2019 is for development 
application purposes only and is not to be used for construction. The detailed design must 
reflect the approved concept plan and the following necessary changes: 
 
a) No pit filter inserts are to be installed along the street drainage or common/ inter-allotment 
drainage lines. 
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b) The 3,000 litre (minimum) rainwater reuse tank for each unit called for by the submitted 
BASIX certificate must be added to the plans.  
 
Water sensitive urban design elements, consisting of 16 stormfilter cartridges (or an 
approved equivalent) within the three OSD tanks, a 3,000 litre (minimum) rainwater reuse 
tank for each unit and pit filter inserts on internal pits, are to be located generally in 
accordance with the plans and information submitted with the application. 
 
Detailed plans for the water sensitive urban design elements must be submitted for approval. 
The detailed plans must be suitable for construction, and include detailed and representative 
longitudinal and cross sections of the proposed infrastructure. The design must be 
accompanied, informed and supported by detailed water quality and quantity modelling. The 
modelling must demonstrate a reduction in annual average pollution export loads from the 
development site in line with the following environmental targets: 
 

 90% reduction in the annual average load of gross pollutants 
 85% reduction in the annual average load of total suspended solids 
 65% reduction in the annual average load of total phosphorous 
 45% reduction in the annual average load of total nitrogen 

 
All model parameters and data outputs are to be provided. 
 
The design and construction of the OSD system must be approved by either Council or an 
accredited certifier. A Compliance Certificate certifying the detailed design of the OSD 
system can be issued by Council. The following must be included with the documentation 
approved as part of any Construction Certificate: 
 

 Design/ construction plans prepared by an accredited OSD designer. 
 A completed OSD Drainage Design Summary Sheet. 
 Drainage calculations and details, including those for all weirs, overland flow paths and 

diversion (catch) drains, catchment areas, times of concentration and estimated peak 
run-off volumes. 

 A completed OSD Detailed Design Checklist. 
 A maintenance schedule. 

28. Security Bond Requirements 
A security bond may be submitted in lieu of a cash bond. The security bond must: 
 

 Be in favour of The Hills Shire Council; 
 Be issued by a financial institution or other accredited underwriter approved by, and in a 

format acceptable to, Council (for example, a bank guarantee or unconditional insurance 
undertaking); 

 Have no expiry date; 
 Reference the development application, condition and matter to which it relates; 
 Be equal to the amount required to be paid in accordance with the relevant condition; 
 Be itemised, if a single security bond is used for multiple items. 

 
Should Council need to uplift the security bond, notice in writing will be forwarded to the 
applicant 14 days prior. 

29. Erosion and Sediment Control Plan 
The detailed design must be accompanied by an Erosion and Sediment Control Plan 
(ESCP) prepared in accordance with the Blue Book and Council’s Works Specification 
Subdivision/ Developments. 
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An ESCP must include the following standard measures along with notes relating to 
stabilisation and maintenance: 
 

 Sediment fencing. 
 Barrier fencing and no-go zones. 
 Stabilised access. 
 Waste receptacles. 
 Stockpile site/s. 

30. Security Bond – Road Pavement and Public Asset Protection 
In accordance with Section 4.17(6) of the Environmental Planning and Assessment Act 
1979, a security bond of $150,000.00 is required to be submitted to Council to guarantee the 
protection of the road pavement and other public assets in the vicinity of the site during 
construction works. The above amount is calculated at the rate of $88.00 per square metre 
based on the road frontage of the subject site plus an additional 50m on either side 
multiplied by the width of the road but then reduced to reflect the scope/ scale of 
development and in consideration of the length of the site frontage to three roads. 
 
The bond must be lodged with Council before a Construction Certificate is issued for the 
building works. 
 
The bond is refundable upon written application to Council and is subject to all work being 
restored to Council’s satisfaction. Should the cost of restoring any damage exceed the value 
of the bond, Council will undertake the works and issue an invoice for the recovery of these 
costs. 

31. Erosion & Sediment Control Plan 
Submission of an Erosion and Sediment Control Plan to the Principal Certifying Authority, 
including details of: 
 
a) Allotment boundaries 
b) Location of the adjoining roads 
c) Contours 
d) Existing vegetation 
e) Existing site drainage 
f) Critical natural areas 
g) Location of stockpiles 
h) Erosion control practices 
i) Sediment control practices 
j) Outline of a maintenance program for the erosion and sediment controls 
 
(NOTE: For guidance on the preparation of the Plan refer to ‘Managing Urban Stormwater 
Soils & Construction’ produced by the NSW Department of Housing). 

32. Protection of Internal Noise Levels 
An acoustic statement is required to be submitted to Council’s Manager - Environment and 
Health prior to the issue of a Construction Certificate certifying that the design of the 
development on the construction plans does ensure the following noise levels will be 
achieved: 
 

 35 dB (A) in any bedroom between 10pm and 7am. 
 

 40dB (A) anywhere else (other than garage, kitchen, bathroom and hallway) at any 
time. 
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In particular the acoustic statement shall detail that all recommendations contained within 
the 64 Mackillop Drive, Norwest Acoustic Assessment for Development Application, 
referenced as TK452-01F02Acoustic Report for DA (r2) and dated 13 November 2018, have 
been included in the construction plans of the development.  

33. Fencing 
Courtyard fencing that adjoins the common open space area within the heritage curtilage is 
to be dark grey or black to reduce its visual impact. 

34. Internal Pavement Structural Design Certification (Stages 1-3) 
Prior to a Construction Certificate being issued for any stage, a Certified Practicing Engineer 
(CPEng) must submit a letter to Council confirming the structural adequacy of the internal 
pavement design. The pavement design must be adequate to withstand the loads imposed 
by a loaded heavy rigid waste collection vehicle (i.e. 28 tonne gross vehicle mass) from the 
boundary to the waste collection point including any manoeuvring areas. 

35. Biodiversity Offsetting Requirements 
To offset the residual biodiversity impacts of the development the class and number of 
ecosystem and species credits listed in table below must be retired.  
The requirement to retire credits may be satisfied by payment to the Biodiversity 
Conservation Fund of an amount equivalent to the class and number of ecosystem credits, 
as calculated by the Biodiversity Offsets Payment Calculator (The amount payable to 
discharge an offset obligation will be determined at the time of payment). 
 

Impacted plant 
community 
type 

Number of 
ecosystem 
credits 

IBRA sub-region Plant community 
type(s) / species that 
can be used to 
offset the impacts 
from development 

PCT849 Grey 
Box – Forest 
Red Gum 
grassy 
woodland on 
flats of the 
Cumberland 
Plain, Sydney 
Basin Bioregion 

1 Cumberland, 
Burragorang, Pittwater, 
Sydney Cataract, 
Wollemi and Yengo. 
or 
Any IBRA subregion 
that is within 100 km of 
the site. 

Cumberland Plain 
Woodland in the 
Sydney Basin 
Bioregion (including 
PCT's 849, 850 ) 

 
Details demonstrating compliance with the requirement to retire credits or make payment to 
the Biodiversity Conservation Fund must be provided to The Hills Shire Council’s Manager – 
Environment and Health prior to issue of a Construction Certificate. 

 
PRIOR TO WORKS COMMENCING ON THE SITE 
 
36. Sydney Water Building Plan Approval 
A building plan approval must be obtained from Sydney Water Tap in™ to ensure that the 
approved development will not impact Sydney Water infrastructure. 

A copy of the building plan approval and receipt from Sydney Water Tap in™ (if not already 
provided) must be submitted to the Principal Certifying Authority upon request prior to works 
commencing. 

Please refer to the website http://www.sydneywater.com.au/tapin/index.htm, Sydney Water 
Tap in™, or telephone 13 20 92. 
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37. Management of Building Sites – Builder’s Details 
The erection of suitable fencing or other measures to restrict public access to the site and 
building works, materials or equipment when the building work is not in progress or the site 
is otherwise unoccupied. 

The erection of a sign, in a prominent position, stating that unauthorised entry to the site is 
not permitted and giving an after hours’ contact name and telephone number.  In the case of 
a privately certified development, the name and contact number of the Principal Certifying 
Authority. 

38. Details and Signage - Principal Contractor and Principal Certifying Authority 
Details 
Prior to work commencing, submit to the Principal Certifying Authority (PCA) notification in 
writing of the principal contractor’s (builder) name, address, phone number, email address 
and licence number. 

No later than two days before work commences, Council is to have received written details 
of the PCA in accordance with Clause 103 of the Environmental Planning and 
Assessment Regulations 2000. 

Signage  

A sign is to be erected in accordance with Clause 98A(2) of the Environmental Planning and 
Assessment Regulations 2000.  The sign is to be erected in a prominent position and show – 

a)   the name, address and phone number of the PCA for the work, 

b) the name and out of working hours contact phone number of the principal 
contractor/person responsible for the work. 

The sign must state that unauthorised entry to the work site is prohibited. 

39. Approved Temporary Closet 
An approved temporary closet connected to the sewers of Sydney Water, or alternatively an 
approved chemical closet is to be provided on the land, prior to building operations being 
commenced. 

40. Stabilised Access Point 
A stabilised all weather access point is to be provided prior to commencement of site works, 
and maintained throughout construction activities until the site is stabilised.  The controls 
shall be in accordance with the requirements with the details approved by Council and/or as 
directed by Council Officers.  These requirements shall be in accordance with Managing 
Urban Stormwater – Soils and Construction produced by the NSW Department of Housing 
(Blue Book). 

41. Traffic Control Plan 
A Traffic Control Plan is required to be prepared and approved. The person preparing and 
approving the plan must have the relevant accreditation to do so. A copy of the approved 
plan must be submitted to Council before being implemented. Where amendments to the 
plan are made, they must be submitted to Council before being implemented. 
 
A plan that includes full (detour) or partial (temporary traffic signals) width road closure 
requires separate specific approval from Council. Sufficient time should be allowed for this to 
occur. 

42. Erection of Signage – Supervision of Subdivision Work 
In accordance with Clause 98A(2) of the Environmental Planning and Assessment 
Regulations 2000, a sign is to be erected in a prominent position displaying the following 
information: 
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 The name, address and telephone number of the Principal Certifying Authority; 
 

 The name and telephone number (including after hours) of the person responsible for 
carrying out the works; 

 

 That unauthorised entry to the work site is prohibited. 
 
This signage must be maintained while the subdivision work is being carried out and must be 
removed upon completion. 
 
As per the Environmental Planning and Assessment Act 1979, only Council can issue a 
Subdivision Certificate which means only Council can be appointed as the Principal 
Certifying Authority for subdivision works. 

43. Erosion and Sediment Control/ Soil and Water Management 
The approved ESCP or SWMP measures must be in place prior to works commencing and 
maintained during construction and until the site is stabilised to ensure their effectiveness. 
For major works, these measures must be maintained for a minimum period of six months 
following the completion of all works. 

44. Service Authority Consultation – Subdivision Works 
Before subdivision works commence documentary evidence must be submitted confirming 
that satisfactory arrangements have been made for: 
 

 The provision of electrical services for the non-residue lots created by the subdivision. 
This includes the undergrounding of existing overhead services, except where a specific 
written exemption has been granted by Council. 

 
 The provision of water and sewerage facilities. 

 
 The provision of telecommunication services for the non-residue lots created by the 

subdivision, typically requiring the installation of pits and pipes complying with the 
standard specifications of NBN Co current at the time of installation. This includes the 
undergrounding of existing overhead services, except where a specific written exemption 
has been granted by Council. The Telecommunications Act 1978 (Cth) specifies where 
the deployment of optical fibre and the installation of fibre-ready facilities is required. 

45. Separate OSD Detailed Design Approval 
No work is to commence until a detailed design for the Onsite Stormwater Detention system 
has been approved by either Council or an accredited certifier. 

46. Property Condition Report – Public Assets 
A property condition report must be prepared and submitted to Council recording the 
condition of all public assets in the direct vicinity of the development site. This includes, but 
is not limited to, the road fronting the site along with any access route used by heavy 
vehicles. If uncertainty exists with respect to the necessary scope of this report, it must be 
clarified with Council before works commence. The report must include: 
 

 Planned construction access and delivery routes; and 
 Dated photographic evidence of the condition of all public assets. 

47. Erosion and Sedimentation Controls 
Erosion and sedimentation controls shall be in place prior to the commencement of site 
works and maintained throughout construction activities, until the site is landscaped and/or 
suitably revegetated. These requirements shall be in accordance with Managing Urban 
Stormwater – Soils and Construction (Blue Book) produced by the NSW Department of 
Housing. 
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This will include, but not be limited to a stabilised access point and appropriately locating 
stockpiles of topsoil, sand, aggregate or other material capable of being moved by water 
being stored clear of any drainage line, easement, natural watercourse, footpath, kerb or 
roadside. 

48. Erosion & Sediment Control Plan Kept on Site 
A copy of the Erosion and Sediment Control Plan must be kept on site at all times during 
construction and available to Council on request. 

49. Construction Waste Management Plan Required 
Prior to the commencement of works, a Waste Management Plan for the construction phase 
of the development must be submitted to and approved by Principal Certifying Authority. The 
plan should be prepared in accordance with The Hills Development Control Plan 2012 
Appendix A. The plan must comply with the waste minimisation requirements in the relevant 
Development Control Plan. All requirements of the approved plan must be implemented 
during the construction of the development. 

50. Parking Enforcement Strategy (Stages 1) 
Prior to the commencement of any works, a parking enforcement strategy must be submitted 
to and approved by Council’s Resource Recovery Officer. The strategy must outline 
responsibilities and ongoing commitments to educate and enforce compliance with the 
regulatory no stopping signage along Driveway No.03. Contact details for appropriate 
management personnel must be included. All commitments of the approved strategy must 
be implemented during construction of each stage to ensure the safe, efficient and effective 
collection of waste. 

51. Nest Boxes 
Prior to any tree removal one ‘parrot’ nest box are to be installed within the Community Lot.  

52. Protection of Existing Trees 
The trees that are to be retained are to be protected during all works strictly in accordance 
with AS4970- 2009 Protection of Trees on Development Sites.  
 
At a minimum a 1.8m high chain-wire fence is to be erected at least three (3) metres from 
the base of each tree and is to be in place prior to works commencing to restrict the following 
occurring:  
 

 Stockpiling of materials within the root protection zone,  
 Placement of fill within the root protection zone,  
 Parking of vehicles within the root protection zone,  
 Compaction of soil within the root protection zone.  

 
All areas within the root protection zone are to be mulched with composted leaf mulch to a 
depth of not less than 100mm.  
 
A sign is to be erected indicating the trees are protected.  
The installation of services within the root protection zone is not to be undertaken without 
prior consent from Council. 

53. Trenching within Tree Protection Zone 
Any trenching for installation of drainage, sewerage, irrigation or any other services shall not 
occur within the Tree Protection Zone of trees identified for retention without prior notification 
to Council (72 hours’ notice) or under supervision of a project arborist.  
 
If supervision by a project arborist is selected, certification of supervision must be provided 
to the Certifying Authority within 14 days of completion of trenching works. 
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Root pruning should be avoided, however where necessary, all cuts shall be clean cuts 
made with sharp tools such as secateurs, pruners, handsaws, chainsaws or specialised root 
pruning equipment.  Where possible, the roots to be pruned should be located and exposed 
using minimally destructive techniques such as hand-digging, compressed air or water-
jetting, or non-destructive techniques. No roots larger than 40mm diameter to be cut without 
Arborist advice and supervision. All root pruning must be done in accordance with Section 9 
of Australia Standard 4373-2007 Pruning of Amenity Trees.  

 
DURING CONSTRUCTION 
 
54.  Hours of Work 
Work on the project to be limited to the following hours: - 

Monday to Saturday - 7.00am to 5.00pm; 
No work to be carried out on Sunday or Public Holidays. 

The builder/contractor shall be responsible to instruct and control sub-contractors regarding 
the hours of work. 

Any variation sought to the hours of work above, for exceptional circumstances, will require 
the approval of Council’s Manager Regulatory Services. Should approval for works beyond 
the hours specified above be granted, written notification must be provided to neighbouring 
properties at least 48 hours in advance of work commencing. 

55.  Compliance with BASIX Certificate 
Under clause 97A of the Environmental Planning and Assessment Regulation 2000, it is a 
condition of this Development Consent that all commitments listed in BASIX Certificate No. 
970490M dated 08 November 2018 is to be complied with.  Any subsequent version of this 
BASIX Certificate will supersede all previous versions of the certificate. A Section 4.55 
Application may be required should the subsequent version of this BASIX Certificate 
necessitate design changes to the development.  However, a Section 4.55 Application will 
be required for a BASIX Certificate with a new number. 

56. Standard of Works 
All work must be carried out in accordance with Council’s Works Specification Subdivisions/ 
Developments and must include any necessary works required to make the construction 
effective. All works, including public utility relocation, must incur no cost to Council. 

57. Construction Noise 
The emission of noise from the construction of the development shall comply with the Interim 
Construction Noise Guideline published by the Department of Environment and Climate 
Change (July 2009). 

58. Contamination 
Ground conditions are to be monitored and should evidence such as, but not limited to, 
imported fill and/or inappropriate waste disposal indicate the likely presence of 
contamination on site, works are to cease, Council’s Manager- Environment and Health is to 
be notified and a site contamination investigation is to be carried out in accordance with 
State Environmental Planning Policy 55 – Remediation of Land. 
 
The report is to be submitted to Council’s Manager – Environment and Health for review 
prior to works recommencing on site. 

59. Dust Control 
The emission of dust must be controlled to minimise nuisance to the occupants of the 
surrounding premises.  In the absence of any alternative measures, the following measures 
must be taken to control the emission of dust: 
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 Dust screens must be erected around the perimeter of the site and be kept in good 
repair for the duration of the construction work; 

 

 All dusty surfaces must be wet down and suppressed by means of a fine water spray.  
Water used for dust suppression must not cause water pollution; and 

 

 All stockpiles of materials that are likely to generate dust must be kept damp or 
covered. 

60. Aboriginal Archaeological Sites or Relics 
If, during activities involving earthworks and soil disturbance, any evidence of an Aboriginal 
archaeological site or relic is found, all works on the site are to cease and the Office of 
Environment and Heritage must be notified immediately. 

61. European Sites or Relics 
If, during the earthworks, any evidence of a European archaeological site or relic is found, all 
works on the site are to cease and the Office of Environment and Heritage be contacted 
immediately. All relics are to be retained in situ unless otherwise directed by the Office of 
Environment and Heritage. 

62. Protection of Heritage Item during Construction 
The heritage listed St Joseph’s Novitiate, its heritage curtilage and mature plantings shall be 
protected during construction on the site. The heritage item (and mature trees) and its 
curtilage are to be fenced during the construction process by a 1.8m high chain wire mesh 
fence. St Joseph’s Novitiate and its immediate surroundings are not to be used for storage 
or stockpiling of building materials or waste. Any stockpile of material is to be located outside 
the heritage curtilage. 

63. National Parks and Wildlife Act 1974 
Should any artefacts be uncovered in the course of any works, all works should cease and 
comply with Part 6 of the National Parks and Wildlife Act 1974, in particular section 90 
regarding permits to destroy. 

64. Tree Removal & Fauna Protection 
During any tree removal, an experienced wildlife handler is to be present to re-locate any 
displaced fauna that may be disturbed during this activity. Any injured fauna is to be 
appropriately cared for and released on site when re-habilitated. 
Trees shall be lopped in such a way that the risk of injury or mortality to fauna is minimised, 
such as top-down lopping, with lopped sections gently lowered to the ground, or by lowering 
whole trees to the ground with the “grab” attachment of a machine.  
Any injured fauna is to be placed into the hands of a wildlife carer (please note only 
appropriately vaccinated personnel are to handle bats). 

65. Project Arborist 
The Project Arborist must be on site to supervise any works in the vicinity of or within the 
Tree Protection Zone (TPZ) of any trees required to be retained on the site or any adjacent 
sites.  
Supervision of the works shall be certified by the Project Arborist and a copy of such 
certification shall be submitted to the PCA within 14 days of completion of the works. 

 
PRIOR TO THE ISSUE OF A OCCUPATION CERTIFICATE 
 
66. Section 73 Certificate 
A Section 73 Compliance Certificate under the Sydney Water Act 1994 must be obtained. 
from Sydney Water Corporation. 
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Application must be made through an authorised Water Servicing Co-ordinator. Please refer 
to the Building Development and Plumbing section of the web site www.sydneywater.com.au 
and then refer to Water Servicing Co-ordinator under “Developing Your Land” or telephone 
13 20 92 for assistance. 

67.  Provision of Electricity Services 
Submission of a compliance certificate from the relevant service provider confirming 
satisfactory arrangements have been made for the provision of electricity services. This 
includes undergrounding of existing and proposed services where directed by Council or the 
relevant service provider. 

68.  Provision of Telecommunications Services 
The submission of a compliance certificate from the relevant telecommunications provider, 
authorised under the Telecommunications Act confirming satisfactory arrangements have 
been made for the provision of, or relocation of, telecommunication services including 
telecommunications cables and associated infrastructure.  This includes undergrounding of 
aerial telecommunications lines and cables where required by the relevant 
telecommunications carrier. 

69. Completion of Engineering Works 
An Occupation Certificate must not be issued prior to the completion of all engineering works 
covered by this consent, in accordance with this consent. 

70. Property Condition Report – Public Assets 
Before an Occupation Certificate is issued, an updated property condition report must be 
prepared and submitted to Council. The updated report must identify any damage to public 
assets and the means of rectification for the approval of Council. 

71. OSD System Certification 
The Onsite Stormwater Detention (OSD) system must be completed to the satisfaction of the 
Principal Certifying Authority (PCA) prior to the issuing of an Occupation Certificate. The 
following documentation is required to be submitted upon completion of the OSD system and 
prior to a final inspection: 
 

 Works as executed plans prepared on a copy of the approved plans; 
 

 A certificate of hydraulic compliance (Form B.11) from a suitably qualified engineer or 
surveyor verifying that the constructed OSD system will function hydraulically; 

 

 A certificate of structural adequacy from a suitably qualified structural engineer verifying 
that the structures associated with the constructed OSD system are structurally 
adequate and capable of withstanding all loads likely to be imposed on them during their 
lifetime. 

 
Where Council is not the PCA a copy of the above documentation must be submitted to 
Council. 

72. Water Sensitive Urban Design Certification 
An Occupation Certificate must not be issued prior to the completion of the WSUD elements 
conditioned earlier in this consent. The following documentation must be submitted in order 
to obtain an Occupation Certificate: 
 

 WAE drawings and any required engineering certifications; 
 Records of inspections; 
 An approved operations and maintenance plan; and 
 A certificate of structural adequacy from a suitably qualified structural engineer verifying 

that any structural element of the WSUD system are structurally adequate and capable 
of withstanding all loads likely to be imposed on them during their lifetime. 
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Where Council is not the PCA a copy of the above documentation must be submitted to 
Council. 

73. Creation of Restrictions/ Positive Covenants 
Before an Occupation Certificate is issued the following restrictions/ positive covenants must 
be registered on the title of the subject site via dealing/ request document or Section 88B 
instrument associated with a plan. Council’s standard recitals must be used for the terms: 
 
a) Restriction – Bedroom Numbers 
The subject site must be burdened with a restriction using the “bedroom numbers” terms 
included in the standard recitals. 
 
b) Restriction/ Positive Covenant – Onsite Stormwater Detention 
The subject site must be burdened with a restriction and a positive covenant using the 
“onsite stormwater detention systems” terms included in the standard recitals. 
 
c) Restriction/ Positive Covenant – Water Sensitive Urban Design 
The subject site must be burdened with a positive covenant that refers to the water sensitive 
urban design elements referred to earlier in this consent using the “water sensitive urban 
design elements” terms included in the standard recitals. 
 
d) Positive Covenant – Onsite Waste Collection 
The subject site must be burdened with a positive covenant relating to onsite waste 
collection using the “onsite waste collection” terms included in the standard recitals. 

74. Internal Pavement Construction (Stages 1-3) 
Prior to any Occupation Certificate being issued for any stage, a Certified Practicing 
Engineer (CPEng) must submit a letter to Council confirming that the internal pavement has 
been constructed in accordance to the approved plans, and is suitable for use by the 
approved waste collection vehicle when fully laden. 

75. Final Inspection of Temporary Turning Heads (Stages 1-3) 
Prior to any Occupation Certificate being issued, a final inspection of Driveway No. 03 must 
be undertaken by Council’s Resource Recovery Project Officer. This is to ensure compliance 
with temporary turning provision commitments, as per the Driveway No. 03 Construction 
Staging Plan submitted to and approved by Council, and that necessary arrangements are in 
place for waste collection by Council and its Contractor.  

76. Acoustic Compliance Report 
An acoustic consultant shall progressively inspect the installation of the required noise 
suppressant components as recommended in report 64 Mackillop Drive, Norwest Acoustic 
Assessment for Development Application, referenced as TK452-01F02Acoustic Report for 
DA (r2) and dated 13 November 2018. Prior to any occupation certificate being issued, 
written certification is to be provided to the Principal Certifying Authority detailing whether all 
the noise suppressant components have been successfully installed. 

77. Biodiversity Compliance 
Evidence that the following measures have been undertaken shall be submitted to The Hills 
Shire Council’s Manager – Environment & Health: 
 
1. Fauna Nest Boxes – Location plan and photographs of installed nest box. 
 
2. Tree Removal & Fauna Protection – Details prepared by the project ecologist 
demonstrating compliance with the Tree Removal and Fauna Protection condition/s of this 
consent. 
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78. Landscaping Prior to Issue of any Occupation Certificate  
Landscaping of the site shall be carried out prior to issue of any Occupation Certificate 
(within each stage if applicable). The Landscaping shall be either certified to be in 
accordance with the approved plan by an Accredited Landscape Architect or be to the 
satisfaction of Council’s Manager Environment and Health. All landscaping is to be 
maintained at all times in accordance with THDCP Part C, Section 3 – Landscaping and the 
approved landscape plan. 

 
USE OF THE SITE 
 
79.  Waste and Recycling Management 
To ensure the adequate storage and collection of waste from the occupation of the 
development, all garbage and recyclable materials emanating from the premises must be 
stored in the designated domestic waste storage areas, which must include provision for the 
storage of all waste generated on the premises between collections. Bin presentation is not 
permitted within Driveways 1, 2 and 4. Bins must be presented along Driveway 3 or the 
public road for collection purposes. Waste storage areas must be kept clean and tidy, bins 
must be washed regularly, and contaminants must be removed from bins prior to any 
collection. 
 
 
 
ATTACHMENTS 
 
1. Locality Plan 
2. Aerial Photo 
3. LEP 2012 Zoning Map 
4. LEP 2012 Height of Buildings Map 
5. Site Plan  
6. Ground / Basement Floor Plan 
7. First / Ground Floor Plan 
8. Roof / First Floor Plan 
9. Elevations 
10. Mid-Winter Shadow Diagrams (2 pages) 
11. Landscape Masterplan 
12. Perspective 
13. Clause 4.6 Justification and Elevations/Sections Showing Extent of Building Height 

Variation (6 pages) 
14. Concept Masterplan and Indicative Lot Size Plan Approved under DA 6/2012/JP 
  



 

LOCAL PLANNING PANEL MEETING 18 SEPTEMBER, 2019              THE HILLS SHIRE 
 

 

PAGE 144 

 

 
ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – AERIAL PHOTO 
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ATTACHMENT 3 – LEP 2012 ZONING MAP 
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ATTACHMENT 4 – LEP 2012 HEIGHT OF BUILDINGS MAP 
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ATTACHMENT 5 – SITE PLAN 
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ATTACHMENT 6 – GROUND / BASEMENT FLOOR PLAN 
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ATTACHMENT 7 – FIRST / GROUND FLOOR PLAN 
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ATTACHMENT 8 – ROOF / FIRST FLOOR PLAN 
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ATTACHMENT 9 – ELEVATIONS 
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ATTACHMENT 10 – MID-WINTER SHADOW DIAGRAMS (2 PAGES) 
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ATTACHMENT 11 – LANDSCAPE MASTERPLAN 
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                                                                     ATTACHMENT 12 – PERSPECTIVE 
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ATTACHMENT 13 – CLAUSE 4.6 JUSTIFICATION AND ELEVATIONS/SECTIONS 
SHOWING EXTENT OF BUILDING HEIGHT VARIATION (6 PAGES) 
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ATTACHMENT 14 – CONCEPT MASTERPLAN AND INDICATIVE LOT SIZE PLAN 
APPROVED UNDER DA 6/2012/JP - (2 PAGES) 
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ITEM-4 DA 223/2019/HC - DEMOLITION OF EXISTING 
STRUCTURES AND CONSTRUCTION OF A TWO 
STOREY MIXED USE DEVELOPMENT - LOT 3 IN A RE-
SUBDIVISION OF LOT 2 DP 843599, NOS. 415-417 
BOUNDARY ROAD MARAYLYA  

 
THEME: 

Shaping Growth 

OUTCOME: 

5 Well planned and liveable neighbourhoods that meets 

growth targets and maintains amenity. 

STRATEGY: 

5.1 The Shire’s natural and built environment is well managed 

through strategic land use and urban planning that reflects our 

values and aspirations. 

MEETING DATE: 
18 SEPTEMBER 2019 
LOCAL PLANNING PANEL 
 

AUTHOR: 
SENIOR TOWN PLANNER 
KATE CLINTON 
 

RESPONSIBLE OFFICER: 
MANAGER – DEVELOPMENT ASSESSMENT 
PAUL OSBORNE 

 
 

 

Applicant Turnbull Planning International Pty Ltd 

Owner T and A Malvisto 

Consultant/s 
Architect: 
Planning: 
Traffic: 
Acoustics: 
Landscaping: 
BASIX: 
Quantity Surveyor: 
Bushfire: 
Engineering: 
Stormwater: 
Accessibility: 
Biodiversity: 
Aboricultural Assessment: 
Geotechnical: 
Surveyor: 

 
HSA Architects 
Turnbull Planning International Pty Ltd 
Varga Traffic Planning Pty Ltd 
Acoustic Dynamics 
Jocelyn Ramsay and Associates Pty Ltd 
Building Sustainability Assessments 
Newton Fisher Group 
Building Code and Bushfire Hazard Solutions Pty Ltd 
Stellen Civil Engineering 
Waddington Consulting Pty Ltd 
HAS Architects 
Molino Stewart 
Footprint Green Pty Ltd 
DLA Environmental Services 
Usher and Company 

Exhibition 31 days 

Number Advised 8 

Number of Submissions Nil 

Zoning  B1 Neighbourhood Centre 
RU6 Transition 

Site Area 2 hectares 
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List of all relevant s4.15(1)(a) 
matters 
 

Section 4.15 (EP&A Act) – Satisfactory. 
The Hills LEP 2012 – Satisfactory. 
State Environmental Planning Policy No 55—Remediation of 
Land – Satisfactory. 
State Environmental Planning Policy – Building Sustainability 
Index (BASIX) 2009 – Satisfactory. 
Biodiversity Conservation Act 2016 and Regulation 2017 – 
Satisfactory. 
The Hills Development Control Plan 2012 

- Part B Section 1 – Rural – Variation, see report. 
- Part B Section 5 – Residential Flat Buildings – 

Satisfactory. 
- Part B Section 6 – Business – Satisfactory. 
- Part B Section 8 – Shop Top Housing and Mixed Use 

Development – Variation, see report.  
- Part C Section 1 – Parking – Satisfactory. 
- Part C Section 3 – Landscaping – Satisfactory. 
- Part C Section 6 – Flood Controlled Land – 

Satisfactory. 
Section 7.12 Contribution: $74,140.00 

Political Donation None Disclosed 

Reason for Referral to LPP 1. Variation to building height control >10% 

Recommendation Approval  

 
EXECUTIVE SUMMARY 
 

The Development Application is for the demolition of existing structures and construction of a 
two storey mixed use development comprising shop top housing (4 units) and shops, 
including a 557m2 neighbourhood supermarket and 1121m2 of speciality retail floor space, 
at-grade and basement parking for 103 cars, loading dock, residential common open space, 
a village square with children’s play area, landscaping and common areas including public 
toilets and a parent’s room.   
 

The proposed development is to be located on proposed Lot 3 (the site) in a subdivision of 
Lot 2 DP 843599, No. 415-417 Boundary Road, Maraylya (refer Attachment 16) approved in 
2016. The site has a land area of 6,149m2 and is zoned B1 Neighbourhood Centre. The 
remainder of the parent lot (proposed Lots 1 and 2) is zoned RU6 Transition.  
 

The site is subject to two building height controls. The underlying height control is 10 metres 
which also applies to the surrounding land. The site is also identified in The Hills Local 
Environmental Plan 2012 as a ‘Key Site’ (Area C) and is subject to a 7 metre height limit, 
specifically relating to development for the purpose of shop top housing. The maximum 
height of the proposed development is 10.9 metres, resulting in a variation of up to 55.7%.  
 

A Clause 4.6 variation request has been submitted in support of the proposed building height 
variations. The building height variations are primarily a result of the slope of the site, the 
need to minimise excavation in the vicinity of an endangered ecological community, required 
floor to ceiling heights particularly in the loading area, and architectural elements promoting 
light and ventilation within the development. Despite the degree of height variation that is 
proposed, the design of the development results in a built form and scale that is appropriate 
within the context of the locality and its relationship with adjoining land. The proposed floor 
space ratio and percentage of residential floor space within the development are 
conservative, being 0.37:1 and 26% respectively. The proposed development is compatible 
with the streetscape despite the variation since it presents as one and two storeys in height 
when viewed from Boundary and Pitt Town Roads.  
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The proposed development has been assessed against the relevant Sections of The Hills 
Development Control Plan 2017 including Part B Section 1 – Rural, Part B Section 5 – 
Residential Flat Buildings, Part B Section 6 – Business, Part B Section 8 – Shop Top 
Housing and Mixed Use Development, Part C Section 1 – Parking, Part C Section 3 – 
Landscaping and Part C Section 6 – Flood Controlled Land. The proposed development 
complies with the provisions of the DCP with the exception of controls relating to setbacks as 
outlined in this report. 
 
A number of large trees are located on the perimeter of the site. The site and adjoining land 
contains River-flat Eucalypt Forest, an endangered ecological community under the 
Biodiversity Conservation Act 2016, and is therefore subject to the Biodiversity Offsets 
Scheme. The development has been designed to minimise impacts on significant trees and 
only 6 trees within or adjacent to the site are proposed for removal. 
 
The site is located adjacent to an unnamed first order tributary of Cataract Creek. The 
application is classed as ‘Nominated Integrated Development’ under the provisions of 
Section 4.46 of the Environmental Planning and Assessment Act, 1979 since the proposal 
requires approval under the provisions of the Water Management Act 2000. In addition to the 
Department of Primary Industries (Natural Resource Access Regulator), the application was 
also referred to the NSW Rural Fire Service, Endeavour Energy and Sydney Water.  
 
A deferred commencement condition is recommended to address connections to water and 
sewer. Advice provided by Sydney Water indicated that connections and capacity are 
available to service the proposed development. Two options are available for sewer 
connections (Box Hill North or Riverstone) and both water and sewer connections would 
require significant works. It is recommended the applicant be required to submit approved 
service plans in order to obtain an operative consent.  
 
The application was advertised in the Hills News and notified to adjoining properties. No 
submissions were received.  
 
The application is recommended for approval subject to conditions. 
 
BACKGROUND 
 
The site is proposed Lot 3 in a three lot subdivision of Lot 2 DP 843599, No. 415-417 
Boundary Road, Maraylya under Subdivision Development Application No. 622/2016/ZB 
which was approved under delegated authority on 15 February 2016. The subdivision has 
not yet been registered. The site currently contains an existing commercial building including 
an operational service station, local store and hardstand parking areas. The site has an area 
of 6,149m², and frontages of 85m to Boundary Road and 78.2m to Pitt Town Road. The site 
is situated approximately 5kms north of the Box Hill Growth Centre, and 2.3kms north of the 
Box Hill North release area. 
 
On 16 March 2018 amendments to The Hills LEP 2012 (Planning Proposal No. 
11/2016/PLP) came into force relating to shop top housing and residential flat buildings as 
part of mixed use development in addition to a new Shop Top Housing Section of the DCP. 
The LEP amendments applied a 7 metre height limit to buildings containing shop top 
housing in the B1 Neighbourhood Centre zone in order to respond to a typical low density 
character of neighbourhood centres. The subject site was identified on the Combined Local 
Map 2 as Key Site “Area C”.  In addition, a new control stipulates that no less than 50% of 
the total floor area of a development is to comprise non-residential uses. The underlying 
building height control of 10 metres still applies to the site.  
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The subject Development Application was lodged on 8 August 2018 and was advertised for 
31 days and no submissions were received. The application was also referred to the NSW 
Rural Fire Service and the NSW Police Force. The applicant submitted advice from Sydney 
Water, Endeavour Energy and Transport for NSW as part of the application. Pursuant to 
Section 4.46 of the Environmental Planning and Assessment Act, 1979 the application was 
also referred to the Department of Primary Industries as nominated integrated development. 
 
Additional information with regard to waste management, acoustics, contamination, 
engineering, planning, flooding, landscaping and ecology was requested in September and 
November 2018 and in February 2019. Amended plans and information was submitted to 
Council in October 2018, February, April and May 2019 to address the matters raised.  
 
Amendments to the plans included a reduction in the number of proposed shop top 
residential units from 6 to 4 and a reduction in car parking spaces from 106 to 103 spaces. 
Revised conditions were sought from the NSW RFS due to the amendments. The 
Department of Primary Industries confirmed that revised General Terms of Approval were 
not required.   
 
PROPOSAL 
 

The Development Application is for a two storey mixed use development comprising: 
 

- Shop top housing (1 x 1 bedroom, 2 x 2 bedroom and 1 x 3 bedroom units); 
 

- Shops – 557m2 neighbourhood supermarket and 1121m2 of speciality retail floor 
space (16 specialty shops ranging in size from 37m2 to 110.4m2);  

 

- At-grade and basement parking for 103 cars (including retail, resident and visitor 
parking) accessed from Boundary Road and Pitt Town Road; 

 

- A loading dock accessed from Pitt Town Road; 
 

- 200m2 residential common open space; 
 

- A ‘village square’ with children’s play area; 
 

- Common areas including public toilets, parent’s room, lift, escalator; and 
 

- Landscaping and removal of 6 trees. 
 
Retail shops are roughly arranged in a “U” shape around a central pedestrian circulation 
area or “village square” which is accessed directly from the at-grade parking area and via 
escalator or lift from the basement parking. Residents are provided with parking and storage 
in the basement, separated from the retail parking area by a secure roller door. Although not 
required in a development of this size, a common open space area is provided for the use of 
residents only and is to be embellished with landscaping, seating and a BBQ area. Separate 
lifts are provided for the residential and retail components of the development.   
 
ISSUES FOR CONSIDERATION 
 
1. Compliance with The Hills Local Environmental Plan 2012 
 
(i) Permissibility 
 
The proposed development is defined as a mixed use development comprising “shops” and 
“shop top housing”.  
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“shop” means premises that sell merchandise such as groceries, personal care products, 
clothing, music, homewares, stationery, electrical goods or the like or that hire any such 
merchandise, and includes a neighbourhood shop and neighbourhood supermarket, but 
does not include food and drink premises or restricted premises. 
 
“shop top housing” means one or more dwellings located above ground floor retail 
premises or business premises. 
 
“neighbourhood supermarket” means premises the principal purpose of which is the sale 
of groceries and foodstuffs to provide for the needs of people who live or work in the local 
area. 
 
Pursuant to the Land Use Table in The Hills LEP 2012, shops, shop top housing and 
neighbourhood supermarkets are permitted in the B1 Neighbourhood Centre zone.  
 
(ii) Compliance with The Hills LEP 2012 – Zone Objectives 
 
The site is zoned B1 Neighbourhood Centre under The Hills Local Environmental Plan 2012. 
The objectives of the zone are: 
 

 To provide a range of small-scale retail, business and community uses that serve 
the needs of people who live or work in the surrounding neighbourhood. 

 
 To ensure the scale and type of development is compatible with the character 

and amenity of a neighbourhood centre. 
 

 To allow for residential development that contributes to the economic and social 
vitality of the neighbourhood centre and does not detract from the primary 
objective of the zone. 

 
 To promote commercial activities in locations that encourages walking and 

cycling to and from the neighbourhood centre. 
 
The proposal is considered to be consistent with the stated objectives of the zone, in that the 
proposal will provide a range of retail and business opportunities to serve the needs of locals 
and visitors to the area through the provision of 16 speciality shops and a small 
neighbourhood supermarket. Four proposed shop top housing units will contribute to the 
vitality and safety of the neighbourhood centre whilst not detracting from its primary 
economic functions. The size and scale of the proposed development is compatible with the 
character and amenity of the area. 
 
(iii) The Hills LEP 2012 – Development Standards 
 
The following addresses the principal development standards of the LEP relevant to the 
subject proposal: 
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CLAUSE REQUIRED PROVIDED COMPLIES 

4.3 Height Maximum 10 metres  10.9m maximum No – 0.9m (9%) 
variation 
proposed. 

4.3A(2) Key Site Map 
“Area C” 

Maximum 7 metres 
(shop top housing) 
 
 
Maximum 50% total 
floor area for residential 
purposes 

10.9m maximum 
 
 
 
Residential floor area 
is 20.6% of total floor 
area 

No – 3.9m (55.7%) 
variation 
proposed. 
 
Yes 

4.4 Floor Space Ratio Maximum 1:1 
6,149m² 

0.37:1 
2,289m2 

Yes 

4.6 Exceptions to 
development 
standards 

Exceptions will be 
considered subject to 
appropriate 
assessment. 
 

Variations to Building 
Height Clauses 4.3 
and 4.3A. 

Variation request 
submitted. 

5.4(7AA) Neighbourhood 
supermarkets must not 
exceed 1,000m2 GFA 

557m2 Yes 

 
a. Variation to Building Height Clauses 4.3 and 4.3A 
 
Clause 4.3 – Height of buildings of The Hills LEP 2012 prescribes a maximum height of 10 
metres for the subject site. Clause 4.3A(2) Additional controls applying to shop top housing 
and residential flat buildings as part of mixed use development, applies a 7 metre height limit 
for the proposed development. The additional height limit with respect to shop top housing 
together with a 50% limit on residential floor space within the development was introduced 
through a Council-initiated planning proposal in 2018.  
 
The development proposes a maximum height of 10.9 metres which results in the following 
variations: 
 

 0.9m (or 9%) variation with respect to Clause 4.3 (10m height limit); and 

 3.9m (or 55.7%) variation with respect to Clause 4.3(A) (7m height limit). 

The height variations are illustrated on the Elevation and Section plans (refer Attachments 
11 and 12).  
 
The applicant has requested a variation to both height controls and has submitted a detailed 
justification pursuant to Clause 4.6 (see Attachment 17) which addresses both variations and 
is summarised as follows: 
 

 The proposed development is consistent with the objectives of the B1 
Neighbourhood Centre zone;  
 

 The objectives of Clause 4.3 and 4.3A are achieved notwithstanding the numerical 
non-compliance;  

 

 The portion of the building above the 10 metre maximum height is minor (900mm);  
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 The area of most significant non-compliance adjoins land adjacent to a creek / 
riparian corridor and is in a location that forms the rear or ‘service’ component of the 
site and as such, visual impacts to Boundary Road are minimised; 
 

 The development takes into account site constraints including topography, drainage, 
vegetation, bush fire risk and ecology and has been designed to minimise 
disturbance to the riparian area; 

 

 The height is a result of the slope of the site to the rear, required floor to ceiling 
heights for the loading area and supermarket, skylights providing light and ventilation, 
and the need to maximise equitable accessibility with consistent levels throughout 
the retail areas; 

 

 Radiating around a central village square with above ground parking and landscaping 
the proposed development is appropriate in scale and design for is location and will 
be compatible with the desired future streetscape in an area undergoing change; 

 

 The floor space ratio is low and the size of the scheme reflects the smaller area of 
the site; 

 

 The proposal provides for the service needs of a growing population whilst proving 
an appropriate quantum of housing; 

 

 The shop top housing component of the proposed development is small scale in the 
context of the overall development and is not out of character with the character and 
amenity of surrounding land; 

 

 The built form will minimise any overshadowing of neighbouring properties;  
 

 There will be no loss of privacy with respect to adjoining properties; 
 

 The development will not materially impact on public or private areas of open space; 
 

 The proposed retail uses and modern design will provide amenities of a much-
needed neighbourhood centre to the locality.  

 

 The small scale nature of the shop top housing will contribute to the economic and 
social vitality of the neighbourhood centre.  

 

 The bulk and scale of the proposed development are consistent with, and 
comparatively minor when compared with some of the larger mixed use development 
currently under construction throughout the north-west growth corridor; 

 

 The proposed development will be environmentally sustainable and will provide for a 
safe, liveable and vibrant community with services and facilities to meet its needs; 

 

 To strictly enforce the standards in this instance would prevent the carrying out of an 
otherwise well-designed and attractive development which is well suited to the site 
and locality and would result in demonstrable public benefits.  

 
Comment: 
 
The objectives of Clause 4.3 Height of Buildings of The Hills LEP 2012 are as follows:  
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a) to ensure the height of buildings is compatible with that of adjoining development and the 
overall streetscape. 

 
b) to minimise the impact of overshadowing, visual impact, and loss of privacy on adjoining 

properties and open space areas. 
 
The objectives of Clause 4.3A Additional controls applying to shop top housing and 
residential flat buildings as part of mixed use development of The Hills LEP 2012 are as 
follows: 

 
a) to reinforce the Council’s established centres hierarchy and ensure centres are 

appropriate in scale and design for their location, 
 
b) to ensure that shop top housing and residential flat buildings as part of mixed use 

developments are compatible with the prevailing character and amenity of surrounding 
land. 

 
The objectives of Clause 4.6 Exceptions to Development Standards are as follows: 
 
a)   to provide an appropriate degree of flexibility in applying certain development standards 

to particular development, 
 
b)   to achieve better outcomes for and from development by allowing flexibility in particular 

circumstances. 
 
The relevant objectives of the B1 Neighbourhood Centre zone are as follows: 
 

 To provide a range of small-scale retail, business and community uses that serve 
the needs of people who live or work in the surrounding neighbourhood. 
 

 To ensure the scale and type of development is compatible with the character 
and amenity of a neighbourhood centre. 

 

 To allow for residential development that contributes to the economic and social 
vitality of the neighbourhood centre and does not detract from the primary 
objective of the zone. 

 

 To promote commercial activities in locations that encourages walking and 
cycling to and from the neighbourhood centre. 

 
The proposed variations to the height standards have been reviewed with regard to the 
relevant objectives of the applicable standards and of the B1 Neighbourhood Centre zone, 
the suitability of the development in its context and the impact of its bulk and scale on the 
surrounding land.  
 
Clause 4.3 Height of Buildings imposes a 10 metre height limit on the site. The same height 
limit applies to the adjoining land, and land opposite the site to the south and west across 
Boundary and Pitt Town Roads. A 10 metre height limit is applied consistently throughout 
the rural areas of the Shire in recognition of the fact that the built form on rural land is 
generally more spread out, with fewer amenity impacts resulting from building height. A 10 
metre height was the sole height limit that applied to the subject site until March 2018 when 
a 7 metre height limit was imposed, specifically in relation to development that includes shop 
top housing.  
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As shown on the Elevation and Section Plans (refer Attachments 11 and 12), the non-
compliance with the 10 metre height limit (Clause 4.3) applies primarily to the development 
as viewed from the south-east, facing the riparian area (not visible from public land), and the 
south-west, facing Pitt Town Road. The finished levels of the loading area, and therefore the 
overall height of the development, are attributed to minimising excavation in the vicinity of 
significant trees belonging to the endangered ecological community within and adjoining the 
site on the Pitt Town Road frontage and in the riparian area adjoining the creek.  The original 
design of the development was in fact 1.4m lower prior to adjustments made to reduce the 
environmental impacts. Non-compliance with the 7 metre height limit (Clause 4.3A) is most 
obvious when viewed from the north-east, south-east and south-west elevations, with less of 
an impact on the north-west elevation, visible from Boundary Road where the development 
presents as 1-2 storeys. 
 
With regard to the objectives of Clause 4.3, the site is located on a corner, and development 
adjoining the site consists of vacant rural land, bushland and the Maraylya Public School 
opposite the site in the Hawkesbury Shire. As detailed in the approved plan of subdivision for 
DA 622/2016/ZB (refer Attachment 16), the land immediately adjoining the site to the north is 
approved for subdivision into large rural / residential lots (2 and 3.38 hectares) in accordance 
with the RU6 Transition zone and minimum lot size applicable to that land.  These lots will 
allow for future development to be sufficiently set back from the property boundaries such 
that the existing land and future development would not be impacted by the minor 0.9 metre 
variation to the 10 metre building height in terms of overshadowing, privacy or amenity.  
Similarly, the 10.9 metre maximum height would be compatible with future surrounding 
development permitted to be up to 10 metres in height. The visual impact of the proposed 
0.9 metre height non-compliance is considered minimal and acceptable within the context of 
the site. The development, as proposed, is considered to be compatible with the overall 
streetscape and likely future character of development on adjoining land. 
 
With regard to the objectives of Clause 4.3A, a 7 metre height limit was introduced as part of 
a Shire wide planning proposal for the B1 Neighbourhood Centre zone, to ensure the height 
of such development recognises and responds to the low density context in which the 
majority of neighbourhood centres are located, and to ensure that developments respond 
appropriately to the surrounding neighbourhood, protect the privacy and amenity of 
surrounding residential development and minimise overshadowing impacts. The 7 metre 
height limit reflected a previous DCP control which limited development in neighbourhood 
centres to two storeys.  
 
The planning proposal was prepared in response to a number of development applications 
and development enquiries to undertake shop top housing and mixed use developments 
which proposed outcomes not in keeping with the objectives of Council’s business and 
residential zones, were not compatible with surrounding development, and which could 
compromise the retail and employment role of centres.  Most of the developments proposed 
relatively small amounts of retail/business floor space and higher than expected residential 
densities raising concern regarding the ability of centres to serve surrounding populations 
and the capacity of existing infrastructure in these locations to support additional population. 
Such concerns are not relevant to the subject development application which is focused on 
the provision of shops rather than residential units.  
 
The shop top housing component of the development which invokes the additional building 
height control is minor. Only four units are proposed, with a total residential floor area of 
472m2, comprising 20.6% of the total floor area of the development. The adjoining land is 
vacant and zoned RU6 Transition which permits a variety of rural / residential uses. The 
building line of the three units with balconies facing the adjoining land to the north is set back 
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from the boundary by a minimum of 6 metres which is considered reasonable, particularly 
considering the 10 metre building height that is applicable to the adjoining land and the 
flexibility in the position of future development on the adjoining land due to the large 
approved lot sizes.   
 
Despite up to a 3.9m variation in building height, the scale of the development, and in 
particular the shop top housing component, is restrained, having an overall floor space ratio 
of 0.37:1. When viewed from Boundary Road and Pitt Town Road, the development appears 
to be between one and two storeys in height. The development incorporates varied and 
generous setbacks, a variety of building materials and substantial landscaping including the 
retention of significant trees. It has been designed appropriately having regard to the 
amenity and character of the surrounding land and the site’s position at a prominent rural 
intersection with increasing passing traffic and opportunities for trade. The small component 
of residential floor space, together with the centralised playground and meeting place will 
assist in enlivening the neighbourhood centre whilst not detracting from the primary 
economic functions of the B1 Neighbourhood centre zone. The proposed building height will 
have no impact Council’s established centres hierarchy and will provide a range of uses to 
serve the needs of the surrounding area. 
 
Specifically in relation to recent judgments of the Land and Environment Court, for the 
reasons identified above it is considered that: 
 

 The applicant’s request is well founded; 
 

 The proposed variation results in a development that is consistent with the objectives 
of Clause 4.3 Height of Buildings, Clause 4.3A Additional controls applying to shop 
top housing and residential flat buildings as part of mixed use development, and the 
objectives of the B1 Neighbourhood Centre zone;  

 

 Compliance with the standard is unnecessary or unreasonable in this instance; and 
  

 There are sufficient environmental planning grounds to justify contravening the 
standard. 

 

On the basis of the above comments, the proposed variation to the height is considered 
reasonable, will not result in an adverse impact on amenity and will provide an additional 
service to residents and customers. 
 
Accordingly, the proposed height is considered satisfactory and can be supported in this 
instance. 
 
It is also noted that in accordance with the Departments Circular PS 08-003 that Director 
General’s concurrence can be assumed in respect of any Environmental Planning 
Instrument that adopts Clause 4.6 Exceptions to Development Standards of the Standard 
Instrument or a similar clause. 
 
2. State Environmental Planning Policy No. 55 Remediation of Land 

 
This Policy aims to promote the remediation of contaminated land for the purpose of 
reducing the risk of harm to human health or any other aspects of the environment. 
 
Clause 7 ‘Contamination and remediation to be considered in determining development 
application’ of the SEPP states:- 
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1) A consent authority must not consent to the carrying out of any development on land 
unless: 
 
(a) it has considered whether the land is contaminated, and 
 
(b)  if the land is contaminated, it is satisfied that the land is suitable in its contaminated 

state (or will be suitable, after remediation) for the purpose for which the 
development is proposed to be carried out, and 

 
(c) if the land requires remediation to be made suitable for the purpose for which the 

development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
Comment: 
 
The applicant submitted a Preliminary Site Investigation prepared by DLA Environmental 
Services referenced as DL3661_S003474 dated September 2015, a Detailed Site 
Investigation by Land & Groundwater Consulting Pty Ltd dated 3 October 2018 and an 
Additional Site Investigation Report by Mancom Pty Ltd referenced as LG1895_01 DESI Rpt 
07-11-18.docx and dated 7 December 2018 which were reviewed and considered 
acceptable. Due to the large proportion of the site that is currently hardstand and petroleum 
tanks currently in operation, substantial further investigations of the site are not possible 
prior to the demolition of the existing development on the site.  
 
Based on the findings of the three submitted reports, conditions of consent are 
recommended to ensure that the site can be made suitable for the proposed mixed use 
development. Conditons will require the decommissioning of tanks, further detailed 
contamination assessment, a Remediation Action Plan and a Validation Report if necessary 
(refer to Condition Nos. 89 and 104). 
 
On the basis of all of the above it is considered that the site is capable of being made 
suitable for the proposed uses and hence has satisfied the requirements of Clause 7(1) of 
the SEPP. 
 
3. Biodiversity  
 
The Biodiversity Conservation Act 2016 and Biodiversity Regulation 2017 commenced on 28 
February 2018. The site is identified on Council’s Vegetation mapping (2008) as containing 
Riverflat Eucalypt Forest and Sandstone Ridgetop Woodland. Riverflat Eucalypt Forest is an 
Endangered Ecological Community under the Biodiversity Conservation Act 2016. The site is 
also mapped as land with high biodiversity value, as defined by the Biodiversity 
Conservation Regulation 2017, on the Biodiversity Values Map.  
 
The Biodiversity Values Map forms part of the Biodiversity Offsets Scheme Threshold which 
is one of the triggers for determining whether the Biodiversity Offset Scheme (BOS) applies 
to a clearing or development proposal. Accordingly, the applicant engaged an accredited 
assessor to use the Biodiversity Assessment Method to prepare a Biodiversity Assessment 
Report.  
 
The siting of the development will not require clearing of the Riverflat Forest but will require 
the removal of six trees (four on the Boundary Road frontage and two on the Pitt Town Road 
frontage, including one on Council land) as identified in the Arboriculture Impact Assessment 
prepared by Footprint Green dated 18 June 2018. The impact of the proposed tree removal 

https://www.environment.nsw.gov.au/biodiversity/entryrequirements.htm
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requires the retirement of two ecosystem and species credits as calculated by the 
Biodiversity Offsets Payment Calculator (refer Condition No. 46).  
 

The development was designed to minimise tree removal, particularly in the vicinity of the 
loading area, associated driveway and drainage lines. The finished ground level of the 
development was determined in consultation with the project ecologist, arborist and engineer 
so as to reduce the impacts on significant trees on the Boundary Road frontage of the site 
and minimise the resultant tree removal.   
 

The requirements of the Biodiversity Conservation Act 2016 and Biodiversity Regulation 
2017 have therefore been satisfied by the proposal to the satisfaction of Council’s Ecology 
staff.  
 

4. Compliance with The Hills Development Control Plan 
 

The proposal has been assessed against the provisions of The Hills Development Control 
Plan (THDCP) particularly:- 
 

 Part B Section 1 – Rural 
 Part B Section 5 – Residential Flat Buildings 
 Part B Section 6 – Business 
 Part B Section 8 – Shop Top Housing and Mixed Use Development 
 Part C Section 1 – Parking 
 Part C Section 3 – Landscaping 
 Part C Section 6 – Flood Controlled Land. 

 

(i) Variations 
 

The proposed development achieves full compliance with the relevant requirements of the 
above Sections of the DCP with the exception of the following: 
 

Control –  
Site Planning 

Requirement Proposed Complies 

Setbacks  

Part B Section 1 
– Rural 
1. Site Planning  
B. Additional 
Controls – 
Subdivision in 
Maraylya, Box 
Hill & Nelson  

Front setback to 
Boundary Road: 50 
metres 
 

2.5m setback to car 
parking and a 
minimum setback of 
9m to shop building 
line.  

No – refer to 
discussion below. 

Part B Section 8 
– Shop Top 
Housing and 
Mixed Use 
Development 
1. Site Planning 

Front setback (primary 
and secondary): 
 
Active frontage: 0m 
No active frontage: 3m 
 
 
 

Boundary Road: 9m 
 
Pitt Town Road: 
Irregular setback with 
minimum of 2.33m. 

Yes 
 
No – refer to 
discussion below. 

Side and Rear setbacks: 
3 metres where not 
adjoining low density 
residential development.  

Basement: 1.3m 
(minimum) 
Ground (shops): 3m 
First (units): 6m to 
building line, 4.8m to 
balcony 

No – refer to 
discussion below. 
Yes 
Yes 
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a. Front Setback – Boundary Road 
 
Whilst the subject site is not zoned rural, it is located on Boundary Road which is subject to a 
50 metre setback in the Rural DCP to facilitate the future construction and dedication of a 
new motorway link (Outer Sydney Orbital) connecting the M7 and F3.  
 
An indicative corridor is identified in the DCP map along Boundary Road as shown below: 
 

 
 
The proposed development is set back a minimum of 2.5 metres to Boundary Road to the 
car park, and 9 metres to the nearest shop.  
 
The Statement of Outcomes for this section of the DCP is as follows: 
 
Subdivision outcomes in Maraylya, Box Hill and Nelson reflect orderly development 
outcomes that utilise existing roads, have regard to site constraints and minimise 
development impacts on environmentally sensitive areas and important vegetation corridors 
such as those strategically identified in the Constrained Land Layer. 
 
Comment: 
 
A ‘Protection of transport corridors in Western Sydney’ discussion paper was exhibited by 
Transport for NSW in 2017. The Outer Sydney Orbital was identified in the discussion paper 
as being positioned to the north-west of Boundary Road as shown in pink below, with the 
corridor terminating at Maguires Road, 2.3km south-west of the subject site.  
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In response to submissions made during the exhibition period, in June 2018 the section of 
the Outer Sydney Orbital north of Richmond Road was relinquished with a view to working 
with the (then) Department of Planning and Environment and local councils on future options 
to mitigate impacts on homes. Notwithstanding the uncertainty of the corridor and the 
inconsistent location between the previously exhibited corridor and the DCP with regard to 
Boundary Road, the 50 metre setback has not been removed from the DCP. 
 
The site has been zoned for ‘business’ uses since it was first zoned General Business 3(a) 
in Amendment No. 7 to LEP 1991 in November 1992, continuing as such under LEP 2005 
and was consequently zoned B2 Neighbourhood Centre under LEP 2012 in recognition of its 
existing use and future potential as a rural centre or village. An approved subdivision (2016) 
has facilitated the formal separation of the subject site from the remainder of the parent lot, 
zoned RU6 Transition, in line with this long standing zone boundary. The site is therefore 
able to fulfil its zoned potential independently of the adjoining land as proposed in this 
development application. Transport for NSW raised no objections to the subdivision which 
allowed the subject site to become a standalone property within the Orbital corridor.  
 
The site has a depth of 75m from Boundary Road as illustrated below in addition to the 50 
metre corridor as identified in the Rural Section of the DCP.  
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To enforce a 50 metre setback on the Boundary frontage of the property would effectively 
render it incapable of development for its intended purpose, and prevent it from fulfilling its 
economic and social role as a rural centre or village into the future. It is also worth noting 
that the existing service station / shop located on the site is positioned as close as 20 metres 
to Boundary Road. Furthermore, the zoning and development of Box Hill within the Sydney 
Region Growth Centre and significant areas of the Box Hill North area adjacent to Boundary 
Road have been developed without regard to the possibility of a corridor along Boundary 
Road, affecting the position of a connection to the corridor south of Richmond Road. 
 
The identification of a final corridor for the Orbital beyond Richmond Road is still a work in 
progress. The gradual subdivision of rural land along Boundary Road as permitted under 
LEP 2012 and the DCP is taking the corridor into account when determining the location of 
possible building platforms in addition to other constraints such as bushfire and vegetation. 
However, to require compliance with a 50 metre setback on the subject site would be to the 
detriment of its development potential as permitted by the LEP and is therefore 
unreasonable.  
 
On the basis of all of the above the proposed variation to the DCP control is supported. 
 
b. Front Setback – Pitt Town Road  
 
The Shop Top Housing DCP specifies a minimum road frontage setback of 3 metres where 
a development has no active frontage. Whilst a building setback of 9 metres is provided to 
Boundary Road being the primary frontage of the development, an irregular setback is 
provided to Pitt Town Road, ranging between 2.33m to 25 metres (refer Attachment 9).  
 
The DCP Statement of Outcomes for the Site Planning controls is as follows: 
 

 Developments maintain a distinct neighbourhood or local character depending on the 
zone within which they are located.  
 

 Developments are compatible with the character and form of existing and future 
development in the locality.  

 

 Developments provide for the amenity of, and minimise impacts on, residents living 
within or surrounding the developments.  

 

 Developments include usable and attractive outdoor spaces that provide for active 
and passive recreation opportunities.  

 

 Developments are of a high design quality and provide an attractive visual 
presentation to the street and other surrounding development. 

 
Comment: 
 
Where a variation to the setback controls is proposed, consideration must be given to the 
existing and future character and amenity of the surrounding area.  
 
With regard to the Pitt Town Road frontage, only one corner of the development (Shop G13 
– Refer Attachment 9), encroaches within the required setback. The remainder of the Pitt 
Town frontage is provided with staggered setbacks which well exceed the minimum 3 metres 
that is required. There will be no adverse impact on the character or amenity of the area. 
The materials and design of the building are considered to be high quality and are 
appropriate in the proposed location. The minor setback variation is considered acceptable.  
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c. Side boundary setback  
 
A 3 metre side boundary setback is required for development not adjoining low density 
residential development. The site adjoins rural zoned land. The first floor (residential units) 
and ground floor (shops) either exceed or comply with the required 3 metre setback. 
However a sub floor area in the basement is proposed to have a variable setback of 
between 2.3m and 1.3m for a total length of 21.5 metres (refer Attachment 8).  
 
Comment: 
The subfloor area of the basement will be visible and above ground due to the slope of the 
site. However, the varied materials proposed within the development (refer Attachment 14) 
together with landscaping, and the otherwise compliant or exceeding side setbacks for 
above ground elements of the development mean that this part of the building will not result 
in unacceptable impacts on the adjoining rural land. Despite the proposed variation, the 
development is considered to be of a high quality design and will provide an attractive visual 
presentation to the surrounding area.  
 
(ii) Part B Section 6 - Business 
 
The proposed development satisfies the provisions of the Business Section of the DCP 
including parking, setbacks, building design and energy efficiency. 
 
(iii) Part B Section 5 – Residential Flat Buildings 
 
Whilst not strictly applicable, the proposed development was assessed with regard to the 
provisions of the residential flat building Section of the DCP. The proposal meets the 
relevant requirements for adaptability, unit size and private open space as outlined in the 
DCP.  
 
(iv) Part C Section 3 - Landscaping  
 
The proposed development satisfies the provisions of Part C Section 3 – Landscaping, 
providing the required 2 metre landscape strips adjacent to and within the parking areas, and 
providing substantial landscaping on the perimeter of the site with a variety of plantings to 
the satisfaction of Council’s Landscape Assessment Officer. 
 
(v) Part C Section 1 - Parking  
 

The proposed development provides the required amount of parking as per the rates given 
in the Parking DCP, totalling 103 spaces. 91 parking spaces are required (1 space per 
18.5m2 of gross leasable floor area) for the retail component of the development. 94 parking 
spaces are provided (68 in basement, 26 at grade) including four disabled spaces and one 
for parents with prams, 2 for motorcycles and 2 for bicycles. Seven residential parking 
spaces are required according to the number of bedrooms in each unit. Seven residential 
parking spaces are provided in a separate parking area within the basement, and two 
residential visitor parking spaces are provided in the general basement parking area. The 
requirements of Part C Section 1 – Parking are satisfied. 
 
(vi) Part C Section 6 - Flood Controlled Land 
 
Due to its proximity to an unnamed tributaryof Cataract Creek, No. 415-417 Boundary Road 
is expected to be affected by the 100 year ARI backwater flooding from the Hawkesbury 
River. The predicted flood level would be 17.1m AHD and the flood planning level (FPL3 
from the Flood Controlled Land DCP) would be 17.6m AHD. 
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This Development Application refers only to proposed Lot 3 in an approved subdivision of 
No. 415-417 Boundary Road. The lowest existing natural ground level of the site is in the 
southern corner, adjacent to Pitt Town Road, at RL 18.8m AHD. The minimum proposed 
floor level would be RL 20.45, with the base of the proposed on-site stormwater detention 
basin at RL 19.90. Landscaped areas will remain above the minimum existing natural ground 
level of RL 18.8m AHD. Consequently, the entire site, including all proposed works, is 
located above the flood planning level and is therefore unaffected by the 100 year ARI flood 
event. 
 
Clause 7.3 Flood planning of THLEP 2012 applies to land at or below the flood planning 
level and is not relevant to this proposal due to the above.  
 
With respect to the provisions of The Hills DCP 2012 Part C Section 6 - Flood Controlled 
Land, the development would be categorised as a commercial land use. All proposed works 
would be above FPL3. Rising road access is available along Neich Road, opposite the site, 
for evacuation of the site should it be affected by a Probable Maximum Flood event, thereby 
satisfying the objectives of the DCP. 
 
5. Strategic Planning Direction 
 
(i) Centres Direction 
 
Council’s Centres Direction was adopted by Council on 23 June 2009 as part of Council’s 
Local Strategy, to achieve the creation of vibrant and accessible centres that meet 
community needs. The Centre’s Direction identifies the subject site as a Rural Centre.  
 
The typology of a Rural Centre as outlined in the Direction is: 
 

 Regional road; low density rural – residential development; services may 
include a public phone, service station and convenience store; Public open 
space, community centre, general practitioner, schools within vicinity of 
centre. 

 

The related LEP objectives and Zone Criteria as outlined in the Direction are: 
 

 Provide for retailing and services that are associated with a rural village or centre; 
 

 Provide civic spaces for community interaction; 
 

 Appropriate diversity of small-scale retail uses to meet the daily needs of the local 

rural community; 
 

 Height and FSR or development to be in keeping with surrounding rural and rural 

residential character. 

 
Comment: 
 
The Centres Direction states that neighbourhood centres have an important role to play in 
local neighbourhoods by providing for the daily needs of the community, for example buying 
milk or a newspaper or a place for residents to meet at the local café. Ease of access, 
attractive landscaping, type and presentation of individual shops and the inclusion of a place 
for the community to meet are key factors that can influence the success of neighbourhood 
centres. 
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It is considered that the proposed development would fulfil its role as a neighbourhood 
centre with the provision of 16 specialty shops, a small supermarket and a central meeting 
area / playground with both at-grade and basement parking. Shops are permitted in the B1 
zone and are unlimited in floor area. Neighbourhood supermarkets are limited to 1000m2 
however the floor area made available for this use in the proposed development is 557m2. 
The development of the site is largely shaped by the permitted FSR and building height, to 
which the proposal provides an acceptable response. The residential component of the 
development is limited to 4 units only, and the floor space ratio of the development is 0.37:1 
which is well below the limit of 1:1. As outlined in Section 1(iii)(a) of this report with respect 
to the building height variation, the size, scale and design of the development is appropriate 
within the rural/residential locality and with regard to the environmental constraints of the 
site.  
 
The proposed development therefore provides an appropriate response to the Centres 
Direction.  
 

(ii) Draft Productivity and Centres Strategy 
 

Council’s draft Productivity and Centres Strategy was exhibited in July and August 2019 as 
part of the Hills Future 2036 Draft Local Strategic Planning Statement and supporting 
strategies. The purpose of the draft Strategy is to clearly establish the basis for strategic 
planning of employment lands and centres in the Shire to 2036. The Strategy provides a 
Centres hierarchy and desired typology for each centre. A centres hierarchy is important for 
the achievement of orderly and sustainable development throughout the Shire, and the 
development of centres that are appropriate in scale and design for their location. It provides 
a framework for land use decision making that seeks to ensure that the population has 
access to well-located and sized centres that meet their needs. It also aims to achieve 
centres that are vibrant, viable and diverse, with minimal impacts on surrounding land uses. 
This approach ensures that the population has access to centres that meet their needs. 
 
The site is identified as a rural village with a typology of low density rural-residential 
development; services including a post office or post box, health care services, public hone, 
service station or convenience store; and higher order villages may also include retail that 
meets daily needs with a small scale supermarket or small scale cafes. 
 
The Strategy states that the Hills will require at least 335,000m2 of new retail floor space to 
meet retail demand projections, including an additional 160,500m2 of specialty shop floor 
space. The current Shire wide supply of specialty retail shops (158,600m2) is 22% lower 
than would be expected based on the Sydney wide ratio of 1.25m2 per capita (203,125m2). A 
short coming of the current Centres Strategy is identified as its focus on a development 
application needing to demonstrate sufficient demand for the proposal without compromising 
the ability of other existing or proposed centres to fulfil their role in the hierarchy. In recent 
years however, the permissibility of shop top housing in a number of zones has been to the 
detriment of achieving the retail floor space necessary to support growth. The LEP 
amendment in late 2016 to limit residential floor space as part of shop top housing went 
some way to addressing this issue. The draft Strategy therefore identifies a need to 
encourage developers to address the current under supply of specialty retail.  
 

Comment: 
 

The proposed development is considered to be consistent with the draft Productivity and 
Centres Strategy. It will provide a range of specialty retail spaces in addition to a small 
neighbourhood supermarket and “village square” in a prominent rural corner location at the 
intersection of major two rural roads. 
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6.   A Metropolis of Three Cities – the Greater Sydney Region Plan 
 
The Central City District Plan contains ‘Directions for Liveability’ which include: 
 

 A City for People 
 

o Planning Priority C3 - Providing services and social infrastructure to meet 
people’s changing needs. 

 
o Planning Priority C4 - Fostering healthy, creative, culturally rich and socially 

connected communities. 
 
Liveability is about people’s quality of life. Maintaining and improving liveability requires 
housing, infrastructure and services that meet people’s needs; and the provision of a range 
of housing types in the right locations. Liveability is about creating and renewing great 
places, neighbourhoods and centres, and providing services and social infrastructure to 
meet people’s changing needs. 
 

 Housing the City 
 

o Planning Priority C5 - Providing housing supply, choice and affordability with 
access to jobs, services and public transport. 
 

Providing ongoing housing supply and a range of housing types in the right locations will 
create more liveable neighbourhoods and support Greater Sydney’s growing population. 
Housing affordability is also a challenge that can affect job and lifestyle choices. 

 
 A City of Great Places 

 

o Planning Priority C6 – Creating and renewing great places and local centres, 
and respecting the District’s heritage. 

 

The creation and renewal of great places for people, together with better local accessibility 
through walking and cycling, will achieve local liveability that attracts and retains residents 
and workers. Great places exhibit design excellence and start with a focus on open spaces 
and a people-friendly realm. 
 

Comment: 
 

The plan seeks to provide housing supply which is diverse and affordable and which meets 
the needs of residents and which bring people together. Housing should also respond to the 
changing needs of residents and consider single person and aging households. Great 
places are defined as areas which have a unique combination of local people, built form and 
natural features which reflect shared community values and which attract residents, workers 
and visitors. Local centres act as a focal point for neighbourhoods and provide essential 
access to day to day goods and services. 
 

The proposed development meets the intent of the Plan as follows: 
 

 The proposal will provide a range of units types (1, 2 and 3 bedrooms) which will 
assist in meeting housing demands; and 
 

 The proposed development will enable the renewal of a rural village, providing for the 
needs of residents in the area and creating a meeting place with the provision of a 
‘village square’. 
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The proposal is considered satisfactory in regard to the Central City District Plan. 
 
7. Internal Referrals 
 
The application was referred to following sections of Council: 
 

 Traffic 
 Engineering 
 Environmental Health 
 Resource Recovery 
 Waterways 
 Landscaping 
 Ecology 

 
No objection was raised to the proposal subject to conditions.  
 
8. External Referrals 
 
The application was referred to following external agencies: 
 

 NSW Department of Primary Industries 
 NSW Rural Fire Service 
 NSW Police 

 
The applicant also provided letters from Endeavour Energy and Sydney Water. No objection 
was raised to the proposal subject to conditions. Relevant comments have also provided 
below: 
 
NSW DEPARTMENT OF PRIMARY INDUSTRIES 
 
Due to its location adjacent to an unnamed first order tributary of Cataract Creek, the 
application is classed as ‘Nominated Integrated Development’ under the provisions of 
Section 4.46 of the Environmental Planning and Assessment Act, 1979. The proposal 
requires approval under the provisions of the Water Management Act 2000. The Department 
of Primary Industries – Natural Resource Access Regulator (NRAR) raised no objections 
and provided General Terms of Approval which will be attached to a consent (refer 
Attachment A). The NRAR was advised of amendments to the plans. A response received in 
May 2019 advised that no changes to the General Terms of Approval are required.  
 
NSW RURAL FIRE SERVICE 
 
The subject site is bushfire prone. The applicant submitted a Bushfire Assessment Report 
(Building Code and Bushfire Hazard Solutions Pty Ltd, June 2018). The application was 
referred to the NSW Rural Fire Service who raised no objections to the proposal subject to 
conditions (refer to Condition No. 36).  
 
NSW POLICE 
 
The NSW Police were consulted and raised no objections to the proposal. Suggested 
security measures were suggested in relation to letterboxes, parking, surveillance and 
residential / public area access. Condition No. 35 requires compliance with the 
recommendations of the NSW Police. 
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ENDEAVOUR ENERGY 
 
The applicant provided a feasibility letter from Endeavour Energy which indicated that 
sufficient capacity is available to service the site. A padmount substation would need to be 
installed on the site.  
 
SYDNEY WATER 
 
A Feasibility Letter from Sydney Water was submitted with the application (refer Attachment 
18). The letter provided advice with regard to water and sewer works. 
 
Water 
The existing Oakville system (2.41km away) has sufficient capacity to service the proposed 
development. Amplification of the existing pipework would be required in addition to the 
development having its own connection to the mains and a water service and meter. 
 
Sewer 
The development is required to have a sewer main of the right size which can be used for 
connection. The closest waste water network is the Riverstone system (5.8kms to the west). 
A pumping station and pressure main are required to service the development. A service 
plan is required for Sydney Water’s review and approval.  
 
A second available option would be connection to the private system in Box Hill North (4km 
away) which would require liaison with the operator to determine their possible service 
arrangements. 
 
In the light of this advice, the applicant was requested to confirm that the available options 
would be both possible and feasible for the proposed development. In response, the 
applicant requested that a deferred commencement condition be provided. Given that the 
Applicant is aware of the significant amount of works and likely cost of the works involved in 
connecting the site, a deferred commencement condition is considered reasonable. It should 
be noted that works to connect sewer/water over the required distance may require further 
consultation with affected Council areas and the Roads and Maritime Services. Works must 
not commence until Sydney Water and any other relevant authority has granted approval for 
the preferred method of connection once determined.  
 
CONCLUSION 
 

The Development Application has been assessed against the relevant heads of 
consideration under Section 4.15 of the Environmental Planning and Assessment Act, 1979, 
The Hills Local Environmental Plan 2012 and The Hills Development Control Plan 2012 and 
is considered satisfactory. 
 
Variations to the side and secondary (non-active) road frontages are considered minor, and 
the variation to the Boundary Road front setback is reasonable in the context of uncertainty 
surrounding the future Orbital alignment.  
 
The proposed development seeks to vary the 10 metre and 7 metre height limits imposed on 
the site by Clauses 4.3 and 4.3(A) of the Hills LEP 2012 by up to 3.9 metres or 55.7%. 
Despite the proposed variations, the 1-2 storey design of the development, limited shop top 
housing floor space, conservative floor space ratio of 0.37:1 and efforts to reduce 
environmental impacts results in a development that provides an appropriate response to the 
surrounding land and the streetscape. The Clause 4.6 variation submitted by the applicant is 
supported. 
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The applicant has demonstrated that the site is able to be serviced by electricity, water and 
sewer. A deferred commencement condition is recommended to ensure that sewer servicing 
options are appropriately investigated and approved servicing plans are provided to Council.  
 
Approval is recommended subject to conditions. 
 
IMPACTS 
 
Financial 
 
This matter has no direct financial impact upon Council's adopted budget or forward 
estimates. 
 
The Hills Future Community Strategic Plan 
 
The proposed development is consistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development 
provides for satisfactory urban growth without adverse environmental or social amenity 
impacts and ensures a consistent built form is provided with respect to the streetscape and 
general locality. 
 
RECOMMENDATION 
 
Approval subject to the following conditions: 
 
DEFERRED COMMENCEMENT:  
 
A1 Pursuant to the provisions of S4.16(3) of the Environmental Planning and 

Assessment Act, 1979 the development application be granted a Deferred 
Commencement Consent subject to the completion of the following: 

 
 Water 

Submit approved service plans to the satisfaction of Council’s Manager - 
Development Assessment demonstrating that the site can be connected to Sydney 
Water system for drinking water. 

 
Sewer 
Submit approved service plans to the satisfaction of Council’s Manager – 
Environment and Health demonstrating that the site can be connected to a 
reticulated sewer. 

 
A2 The applicant must provide to Council evidence sufficient to enable it to be satisfied 

of the matters in Condition A1 within 24 Months or such further period as Council 
may determine is appropriate upon application in writing being made to Council. 

 
B Upon compliance with the requirements of Part A1, a full Consent will be issued 

subject to the following Conditions 
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GENERAL MATTERS 
 

1. Development in Accordance with Submitted Plans 
The development being carried out in accordance with the following approved plans and 
details, stamped and returned with this consent except where amended by other conditions 
of consent. 
 

REFERENCED PLANS AND DOCUMENTS 

DRAWING 
NO. 

DESCRIPTION REVISION DATE 

87718.01 Site and Ground floor Plan G 14 August 2019 

87718.02 Basement Parking Level I 14 August 2019 

87718.03 First Floor Plan D 18 February 2019 

87718.04 Roof Plan C 18 February 2019 

87718.05 Elevations D 11 August 2019 

87718.06 Sections D 11 August 2019 

87718.07 Detail Plans B 18 February 2019 

18-010 Landscape Concept Plan F 13 February 2019 

- Material Board  - Submitted to Council on 15 
April 2019 

No work (including excavation, land fill or earth reshaping) shall be undertaken prior to the 
issue of the Construction Certificate, where a Construction Certificate is required. 
 

2. Tree Removal 
Approval is granted for the removal of six (6) trees numbered 2-5, 10 & 11 in the 
Arboriculture Impact Assessment prepared by Footprint Green dated 18 June 2018. 
All other trees are to remain and are to be protected during all works. Suitable replacement 
trees are to be planted upon completion of construction. 
 

3. Compliance with Department of Primary Industries  
Compliance with the requirements of the Department of Primary Industries (Natural 
Resource Access Regulator) attached as Appendix (A) to this consent and dated 25 
September 2018. 
 

4. Planting Requirements 
All trees planted as part of the approved landscape plan are to be minimum 75 litre pot size. 
All shrubs planted as part of the approved landscape plan are to be minimum 200mm pot 
size.  Groundcovers are to be planted at 5/m2. 
 

5. Separate Application for Strata Subdivision 
The strata title subdivision of the development is not included.  A separate development 
application or complying development certificate application is required. 
 

6. Protection of Public Infrastructure 
Adequate protection must be provided prior to work commencing and maintained during 
building operations so that no damage is caused to public infrastructure as a result of the 
works. Public infrastructure includes the road pavement, kerb and gutter, concrete footpaths, 
drainage structures, utilities and landscaping fronting the site. The certifier is responsible for 
inspecting the public infrastructure for compliance with this condition before an Occupation 
Certificate is issued. Any damage must be made good in accordance with the requirements 
of Council and to the satisfaction of Council. 
 

7. Structures Adjacent to Piped Drainage Easements 
Buildings and structures, including footings and brick fences, adjacent to existing or 
proposed drainage easements must be located wholly outside the easement. A design must 
be provided by a structural engineer certifying that the structure will not impart a load on the 
pipe in the easement. 
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8. Vehicular Access and Parking 
The formation, surfacing and drainage of all driveways, parking modules, circulation 
roadways and ramps are required, with their design and construction complying with: 
 

 AS/ NZS 2890.1 
 AS/ NZS 2890.6 
 AS 2890.2 
 DCP Part C Section 1 – Parking 
 Council’s Driveway Specifications 

 
Where conflict exists the Australian Standard must be used. 
The following must be provided: 
 

 All driveways and car parking areas must be prominently and permanently line marked, 
signposted and maintained to ensure entry and exit is in a forward direction at all times 
and that parking and traffic circulation is appropriately controlled. 

 
 All driveways and car parking areas must be separated from landscaped areas by a low 

level concrete kerb or wall. 
 

 All driveways and car parking areas must be concrete or bitumen. The design must 
consider the largest design service vehicle expected to enter the site. 

 
 All driveways and car parking areas must be graded, collected and drained by pits and 

pipes to a suitable point of legal discharge. 
 

 A driveway long-section must accompany the detailed design. A driveway long-section is 
required for each of the three driveways. The service area driveway furthest east on Pitt 
Town Road must provide grades complying with AS 2890.2 relating to service vehicles 
as above, whilst the other two driveways on Boundary Road and Pitt Town Road must 
provide grades complying with AS/ NZS 2890.1 above. The long-sections must be based 
on road (kerb and gutter) and verge levels taking into account the necessary subdivision 
works along both on Boundary Road and Pitt Town Road conditioned below under 
Engineering Works and Design. 

 
 Access to the site/ the service area driveway furthest east on Pitt Town Road is limited to 

trucks no larger than an 11m long service vehicle as per the letter from Varga dated 
24/01/2019 and submitted with the Development Application. 

 

9. Vehicular Crossing Request 
Each driveway requires the lodgement of a separate vehicular crossing request 
accompanied by the applicable fee as per Council’s Schedule of Fees and Charges. The 
vehicular crossing request must be lodged before an Occupation Certificate is issued. The 
vehicular crossing request must nominate a contractor and be accompanied by a copy of 
their current public liability insurance policy. Do not lodge the vehicular crossing request until 
the contactor is known and the driveway is going to be constructed. 
 

10. Minor Engineering Works 
The design and construction of the engineering works listed below must be provided for in 
accordance with Council’s Design Guidelines Subdivisions/ Developments and Works 
Specifications Subdivisions/ Developments. 
 
Works on existing public roads or any other land under the care and control of Council must 
be approved and inspected by Council in accordance with the Roads Act 1993 or the Local 
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Government Act 1993. A separate minor engineering works application and inspection fee is 
payable as per Council’s Schedule of Fees and Charges. 

 
a) Driveway Requirements 
The design, finish, gradient and location of all driveway crossings must comply with the 
above documents and Council’s Driveway Specifications. 
 
All three proposed driveways must be built to Council’s heavy duty standard. 
 
The driveway widths, including the splays through the verge, must comply with the widths 
shown on the Subdivision Access – Layout plan Drawing CV-101 Revision 0 03/05/2019, 
informed by the letter from Varga dated 24/01/2019. 
 
On high level sites a grated drain must be provided on the driveway at the property 
boundary. 
 
A separate vehicular crossing request fee is payable as per Council’s Schedule of Fees and 
Charges. 
 
b) Disused Layback/ Driveway Removal 
All disused laybacks and driveways must be removed and replaced with kerb and gutter 
together with the restoration and turfing of the adjoining footpath verge area. Specifically, 
this includes the removal of any existing laybacks, regardless of whether they were in use 
beforehand or not. 
 
c) Footpath Verge Formation 
The grading, trimming, topsoiling and turfing of the footpath verge fronting the development 
site is required to ensure a gradient between 2% and 4% falling from the boundary to the top 
of kerb is provided. This work must include the construction of any retaining walls necessary 
to ensure complying grades within the footpath verge area. All retaining walls and associated 
footings must be contained wholly within the subject site. Any necessary adjustment or 
relocation of services is also required, to the requirements of the relevant service authority. 
All service pits and lids must match the finished surface level. 
 

11. Finished Floor Level – Flooding 
The finished floor level (or levels) of the structure must reflect the approved plans and are to 
be no lower than RL 17.6 AHD. The crest in the driveway for the basement ramp/ access 
must be no lower than RL 17.6 AHD also.  
 

12. Road Opening Permit 
Should the subdivision/ development necessitate the installation or upgrading of utility 
services or any other works on Council land beyond the immediate road frontage of the 
development site and these works are not covered by a Construction Certificate issued by 
Council under this consent then a separate road opening permit must be applied for and the 
works inspected by Council’s Maintenance Services team. 
 
The contractor is responsible for instructing sub-contractors or service authority providers of 
this requirement. Contact Council’s Construction Engineer if it is unclear whether a separate 
road opening permit is required. 
 

13. Construction Certificate – Subdivision Works 
Before any works are carried out a Construction Certificate must be obtained and a Principal 
Certifying Authority appointed. The plans and accompanying information submitted with the 
Construction Certificate must comply with the conditions included with this consent. 
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As per the Environmental Planning and Assessment Act 1979, only Council can issue a 
Subdivision Certificate which means only Council can be appointed as the Principal 
Certifying Authority for subdivision works. 
 
14. Construction Certificate 
Prior to construction of the approved development, it is necessary to obtain a Construction 
Certificate. A Construction Certificate may be issued by Council or an Accredited Certifier. 
Plans submitted with the Construction Certificate are to be amended to incorporate the 
conditions of the Development Consent. 
 

15. Demolition Notification 
Both Council and any adjoining properties must be notified in writing five days before 
demolition works commence. 
 

16. Surface Drainage 
Stormwater, surface water or seepage from the development shall be collected by a 
subsurface/surface drainage system which is to be connected to a suitable system of 
disposal.  The development, either during construction or upon completion, must not impede 
or divert natural surface water and the system of drainage must not cause a nuisance to 
adjoining properties. 
 

17. Building Work to be in Accordance with BCA  
All building work must be carried out in accordance with the provisions of the Building Code 
of Australia. 
 

18. Demolition Inspections 
Before demolition works commence, a pre-demolition inspection must be arranged with 
Council’s Development Certification team. All conditions required to be addressed before 
works commence must be satisfied. Once demolition works are complete, a post demolition 
inspection must be arranged with Council’s Development Certification team. Fees apply and 
are to be paid prior to or at the time of booking the inspection. The Development Certification 
Team can be contacted to book and pay for inspections on 9843 0431. 
 

19. Acoustic Requirements 
The recommendations of the Acoustic Assessment prepared by Acoustic Dynamics 
referenced as 4277R001.LB.180301 dated 29 June 2018 and Additional Information letter by 
Acoustic Dynamics referenced as 4277L001.LB.180914 dated 27 September 2018 
submitted as part of the Development Application are to be implemented as part of this 
approval. 
 

20. Retention of Trees 
All trees not specifically identified on the approved plans for removal are to be retained with 
remedial work to be carried out in accordance with the Arborist report prepared by Footprint 
Green Pty Ltd dated 18/06/18 and the following requirements: 

 Designed Tree Protection 
o Driveways within tree protection zones adjacent trees - specification 

 Scaffolding in tree protection zones 
 

21. Control of early morning noise from trucks 
Trucks associated with the construction of the site that will be waiting to be loaded must not 
be brought to the site prior to 7am. 
 

22. Control of Noise from Trucks 
The number of trucks waiting to remove fill from the site must be managed to minimise 
disturbance to the neighbourhood. No more than one truck is permitted to be waiting in any 
of the streets adjacent to the development site. 
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23. Imported ‘Waste Derived’ Fill Material 
The only waste derived fill material that may be received at the development site is: 
 

 virgin excavated natural material (within the meaning of the Protection of the 
Environment Operations Act 1997); or 

 

 any other waste-derived material the subject of a resource recovery exemption under 
clause 93 of the Protection of the Environment Operations (Waste) Regulation 2014 
that is permitted to be used as fill material. 

 
Any waste-derived material the subject of a resource recovery exemption received at the 
development site must be accompanied by documentation as to the material’s compliance 
with the exemption conditions and must be provided to the Principal Certifying Authority on 
request. 
 

24. Construction of Separate Waste Storage Areas 
The development must incorporate separate waste storage areas constructed in accordance 
with the requirements below to facilitate the separation of commercial waste and recycling 
from residential waste and recycling. Storage facility for the residential component of the 
development must be provided for a minimum number of 3 x 240 litre garbage bins and 3 x 
240 litre recycling bins. The commercial waste room must be of an adequate size to 
comfortably accommodate all general waste and recycling bins associated with the 
development. 
 

1. The layout of the waste rooms must ensure that each bin is easily accessible and 
manoeuvrable in and out of the rooms with minimal or no manual handling of other 
bins. 

 
2. The walls of the waste rooms must be constructed of brickwork. 
 
3. The floor of the waste rooms must be constructed of concrete with a smooth non-slip 

finish, graded and drained to sewer. 
   
4. The waste rooms must have a waste servicing door, with a minimum clear floor width 

of 820mm.  Acceptable waste servicing doors are single or double swinging doors 
and roller doors. Note commercial bins may require a wide door opening e.g. >2m. 

 
5. The waste rooms must have a suitable resident access door, which allows 

wheelchair access for adaptable sites.  Suitable resident access doors are single or 
double swinging doors.  In some situations, the resident access door can double up 
as the waste servicing door provided that it meets the purpose of both doors. 

 
6. All doors of the waste rooms, when fully opened, must be flush with the outside wall 

and must not block or obstruct footway.  All doors must be able to be fixed in position 
when fully opened. 

 
7. The waste rooms must be adequately ventilated (mechanically).  Ventilated rooms 

should not be connected to the same ventilation system supplying air to the units. 
 
8. The waste rooms must be provided with a hose tap (hot and cold mixer), connected 

to a water supply, to facilitate bin washing.  If the tap is located inside the rooms, it is 
not to conflict with the space designated for the placement of bins. 
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9. The waste rooms must be provided with an internal light (automatic sensor lights are 
recommended). 

 
10. The maximum grade acceptable for moving 240 litre bins for collection purposes is 

7%, 5% for bulk bins (660L and 1100L).  Under no circumstance are these grades to 
be exceeded.  They are to allow safe manoeuvring and servicing of the full bins by 
waste collection operators. 

 
11. The residential waste room must have appropriate signage (refer to condition: 

Provision of Signage for Residential Waste Storage Room), mounted in a visible 
location on an internal wall as is to be maintained by the Owners Corporation. 

 
12. Finishes and colours of the waste rooms are to complement the design of the 

development. 
 

Residential 240 litre Bin Measurements (mm): 735 (d) 580 (w) 1080 (h) 
 
25. Adherence to Waste Management Plan 
All requirements of the Waste Management Plan submitted as part of the Development 
Application must be implemented except where contrary to other conditions of consent. The 
information submitted regarding construction and demolition wastes can change provided 
that the same or a greater level of reuse and recycling is achieved as detailed in the plan. 
Any material moved offsite is to be transported in accordance with the requirements of the 
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be 
used as a waste facility. Receipts of all waste/recycling tipping must be kept onsite at all 
times and produced in a legible form to any authorised officer of the Council who asks to see 
them. 
 

26. Management of Construction and/or Demolition Waste 
Waste materials must be appropriately stored and secured within a designated waste area 
onsite at all times, prior to its reuse onsite or being sent offsite. This includes waste materials 
such as paper and containers which must not litter the site or leave the site onto 
neighbouring public or private property. A separate dedicated bin must be provided onsite by 
the builder for the disposal of waste materials such as paper, containers and food scraps 
generated by all workers. Building waste containers are not permitted to be placed on public 
property at any time unless a separate application is approved by Council to locate a 
building waste container in a public place. 
 
Any material moved offsite is to be transported in accordance with the requirements of the 
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be 
used as a waste facility. The separation and recycling of the following waste materials is 
required: metals, timber, masonry products and clean waste plasterboard. This can be 
achieved by source separation onsite, that is, a bin for metal waste, a bin for timber, a bin for 
bricks and so on. Alternatively, mixed waste may be stored in one or more bins and sent to a 
waste contractor or transfer/sorting station that will sort the waste on their premises for 
recycling. Receipts of all waste/recycling tipping must be kept onsite at all times and 
produced in a legible form to any authorised officer of the Council who asks to see them. 
 
Transporters of asbestos waste (of any load over 100kg of asbestos waste or 10 square 
metres or more of asbestos sheeting) must provide information to the NSW EPA regarding 
the movement of waste using their WasteLocate online reporting tool 
www.wastelocate.epa.nsw.gov.au. 
 
 

http://www.wastelocate.epa.nsw.gov.au/
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27. Disposal of Surplus Excavated Material 
The disposal of surplus excavated material, other than to a licenced waste facility, is not 
permitted without the previous written approval of Council prior to works commencing on 
site.  Any unauthorized disposal of waste, which includes excavated material, is a breach of 
the Protection of the Environment Operations Act 1997 and subject to substantial penalties.  
Receipts of all waste/ recycling tipping must be kept onsite at all times and produced in a 
legible form to any authorised officer of the Council who asks to see them. 
 
28. Commencement of Domestic Waste Service 
A domestic waste service must be commenced with Council for the residential units. The 
service is to be arranged no earlier than two days prior to occupancy and no later than two 
days post occupancy. All requirements of Council’s domestic collection service must be 
complied with at all times. Please telephone Council on (02) 9843 0310 for the 
commencement of waste services. 
 

29. Provision of Domestic Waste Storage Area(s) 
A bin storage area sized for a minimum of 3 x 240 litre bins must be provided within the lot 
boundaries. Two areas are required where there is a secondary dwelling. The area(s) must 
be screened from view from public land and neighbouring residential property and are to be 
located behind the building line in the rear courtyard, side access path or a dedicated area in 
the garage. A flat or ramped bin transfer path must be provided leading directly from the bin 
storage area(s) to the approved bin collection point along the kerbside. The path must have 
a minimum clear floor width of 820mm, must not exceed a grade of 7% (1:14), be free of 
steps and must be external to the dwelling (excludes garage). An associated clear nature 
strip length of 1.66m must be dedicated along the kerbside for each dwelling for bin 
presentation. The dimensions of a 240 litre bin are 735mm deep, 580mm wide and 1080mm 
high. 
 

30. Property Numbering and Cluster Mail Boxes  
The responsibility for property numbering is vested solely in Council. 
 
The property address for this development is: - 415 Boundary Road, Maraylya 
 
Approved unit numbering is as per plans submitted marked as Site & Ground Floor Plan; 
DWG No 87718.01; Rev F; Dated: June 18 and Detail Plan; DWG No 87718.07; Dated: Nov 
18; Rev B; marked up within consent documentation; and as follows: 
 
Unit Numbering: Ground Floor G01-G17 

First Floor 101-104  
 

These addresses shall be used for all correspondence, legal property transactions and 
shown on the final registered Deposited Plan/Strata Plan lodged with Land Registry Services 
NSW as required. 
 
Under no circumstances can unit numbering be repeated or skipped throughout the 
development regardless of the building name or number.  
 
Approved numbers, unless otherwise approved by Council in writing, are to be displayed 
clearly on all door entrances including stairwells, lift and lobby entry doors. 
 
External directional signage is to be erected on site at driveway entry points and on buildings 
to ensure that all numbering signage throughout the complex is clear to assist emergency 
service providers locate a destination easily & quickly.  
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Mail Box 
One Cluster mail box is to be located as shown on plans Site & Ground Floor Plan; DWG 
No 87718.01; Rev F; Dated: June 18, marked up within consent documentation.   
 
Cluster mail boxes are to be located on the public footpath boundary within easy reach from 
a public road for the postal delivery officer. The number of mail boxes to be provided is to be 
equal to the number of flats/units/townhouses etc. plus one (1) for the proprietors of the 
development and be as per Australia Post size requirements.  
 

31. External Finishes 
External finishes and colours shall be in accordance with the details submitted with the 
development application and approved with this consent. 
 

32. Parking 
The development is required to be provided with 103 off-street car parking spaces, including 
four disabled parking spaces, one for parents with prams, seven spaces for residential units 
and two spaces for residential visitors. Parking for two bicycles and two motorbikes is also to 
be provided. These parking spaces must be available at all times.  
 

33. Separate Development Application for Occupations 
A separate development application is required for the occupation of the approved non- 
residential tenancies unless allowed by the provisions of State Environmental Planning 
Policy (Exempt and Complying Development Codes) 2008.  Where a Development 
Application is required, the application should specifically address the following: 
 

 Proposed use and its Permissibility 
 Hours of Operation 
 Delivery Details 
 Staff Numbers 
 Signage, and  
 Parking Provision 

 
34. Separate application for signs 
A separate application is to be submitted to, and approved by, Council prior to the erection of 
any advertisements or advertising structures. 
 
35. Compliance with NSW Police Requirements 
Compliance with the requirements of NSW Police dated 3 October 2018, Ref. No. 
D/2018/685324 as outlined below: 
 

 Communal areas and children’s play area are to be provided with casual 
surveillance; 

 Basement car parking should be painted white; 
 Access control to residential lifts, lobby and basement parking is to be achieved 

through secure entry (ie. Smart key); 
 Residential units are to contain an intercom to enable visitor access; 
 Basement residential storage spaces are to be secure and built to the ceiling; 
 Ongoing management of landscaping to reduce concealment opportunities; 
 Adequate lighting to common areas, entry / exit points and driveways; 
 Provision of active CCTV and security services; 
 Clear delineation between public and private spaces and associated signage; 
 Graffiti resistant materials and good site maintenance; 
 Alarmed fire door exits to prevent unauthorised access; 
 High quality letterboxes complying with AS – ISO9001:2008 with surveillance. 



 

LOCAL PLANNING PANEL MEETING 18 SEPTEMBER, 2019              THE HILLS SHIRE 
 

 

PAGE 195 

 

36. Compliance with NSW Rural Fire Service Requirements 
Compliance with the requirements of the NSW Rural Fire Service dated 7 May 2019 
Reference D18/7312 as outlined below: 
 
Asset Protection Zones 
The intent of measures is to provide sufficient space and maintain reduced fuel loads so as 
to ensure radiant heat levels of buildings are below critical limits and to prevent direct flame 
contact with a building. To achieve this, the following conditions shall apply: 
 

1. At the commencement of building works, and in perpetuity, the entire property shall 
be managed as an Inner Protection Area (IPA) as outlined within section 4.1.3 and 
Appendix 5 of 'Planning for Bush Fire Protection 2006' and the NSW Rural Fire 
Service's document 'Standards for Asset Protection Zones'. 
 

Water and Utilities 
The intent of measures is to provide adequate services of water for the protection of 
buildings during and after the passage of a bush fire, and to locate gas and electricity so as 
not to contribute to the risk of fire to a building. To achieve this, the following conditions shall 
apply: 
 

2.  The provision of water, electricity and gas services are to comply with section 4.1.3 of 
'Planning for Bush Fire Protection 2006'. 
-  Fire hydrant spacing, sizing and pressures shall comply with Australian Standard 
AS 2419.1– 2005 'Fire Hydrant Installations'. 
-  Fire hydrants shall not be located within any road carriageway. 

 
Access 
The intent of measures for public roads is to provide safe operational access to structures 
and water supply for emergency services, while residents are seeking to evacuate from an 
area. To achieve this, the following conditions shall apply: 
 

3.  Public road access shall comply with section 4.1.3 (1) of ‘Planning for Bush Fire 
Protection 2006’. 
-  Carriageways of 6.5m trafficable width are to be provided. 
- Traffic management devices are constructed to facilitate access by emergency 
services vehicles. 
- A minimum vertical clearance of 4 metres to any overhanging obstructions, 
including tree branches, is provided. 

 
Evacuation and Emergency Management 
The intent of measures is to provide suitable emergency and evacuation (and relocation) 
arrangements for occupants of special fire protection purpose developments. To achieve 
this, the following conditions shall apply: 
 

4. A Bush Fire Emergency Management and Evacuation Plan shall be prepared 
consistent with 'Development Planning- A Guide to Developing a Bush Fire 
Emergency Management and Evacuation Plan December 2014'. 

 
Design and Construction 
The intent of measures is that buildings are designed and constructed to withstand the 
potential impacts of bush fire attack. To achieve this, the following conditions shall apply: 
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5.  New construction on commercial buildings for the entire roof, and the northern, 
eastern, and southern elevations shall comply with Sections 3 and 9 (BAL FZ) of 
Australian Standard AS3959-2009 'Construction of buildings in bush fire-prone areas' 
or NASH Standard (1.7.14 updated) ‘National Standard Steel Framed Construction in 
Bushfire Areas – 2014’ as appropriate. Except for windows, flaming of the specimen 
is not permitted and there shall be no exposed timber. 

 
6.  New construction on the western elevations of the proposed commercial buildings 

shall comply with Sections 3 and 8 (BAL 40) Australian Standard AS3959-2009 
'Construction of buildings in bush fire-prone areas' or NASH Standard (1.7.14 
updated) ‘National Standard Steel Framed Construction in Bushfire Areas – 2014’ as 
appropriate and section A3.7 Addendum Appendix 3 of 'Planning for Bush Fire 
Protection 2006'. 

 
7.  New construction on proposed Unit 103, and all rooves for residential units, shall 

comply with section 3 and section 7 (BAL 29) Australian Standard AS3959-2009 
‘Construction of buildings in bush fire-prone areas’ or NASH Standard (1.7.14 
updated) ‘National Standard Steel Framed Construction in Bushfire Areas – 2014’ as 
appropriate and section A3.7 Addendum Appendix 3 of 'Planning for Bush Fire 
Protection' 2006’. 

 
8.  New construction on proposed Units 102 & 104 shall comply with section 3 and 

section 6 (BAL 19) Australian Standard AS3959 2009 ‘Construction of buildings in 
bush fire-prone area’ or NASH Standard (1.7.14 updated) ‘National Standard Steel 
Framed Construction in Bushfire Areas – 2014’ as appropriate and section A3.7 
Addendum Appendix 3 of 'Planning for Bush Fire Protection 2006’. 

 
9.  New construction on proposed unit 101 shall comply with Sections 3 and 5 (BAL 

12.5) Australian Standard AS3959-2009 'Construction of buildings in bush fire-prone 
areas' or NASH Standard (1.7.14 updated) ‘National Standard Steel Framed 
Construction in Bushfire Areas – 2014’ as appropriate and section A3.7 Addendum 
Appendix 3 of 'Planning for Bush Fire Protection 2006'. 

 
Landscaping 
10. Future landscaping to the site is required to comply with the principles of Appendix 5 

of ‘Planning for Bush Fire Protection 2006’. 
 

37. Commercial Waste and Recycling Contract 
There must be a contract with a licenced contractor for the removal of all waste generated 
on site. Written evidence of a valid and current collection contract must be held on site at all 
times and produced in a legible form to any authorised officer of the Council who asks to see 
it. 
 

38. Provision of Waste Servicing Path 
There must be a waste servicing path from the residential waste storage room leading to the 
street (Pitt Town Road). The path shall be a minimum width of 1.5m, not to exceed a grade 
of 1:14 (7%) and shall be constructed of concrete with a smooth non-slip finish. 
 
PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE 
 
39. Registration of Drainage Easement 
A 1.5m wide drainage easement must be created over proposed lot 2 in Development 
Consent 622/2016/ZB in favour of proposed lot 3 in Development Consent 622/2016/ZB, 
prior to a Construction Certificate being issued. The width of the drainage easement must 
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comply with Council’s Design Guidelines Subdivisions/ Developments and the terms must 
nominate each lot burdened and benefited. A copy of the registered easement plan and 
associated documents must be submitted to Council. 
 
By extension this then also relies upon the subdivision approved by Development Consent 
622/2016/ZB being registered before the easement can be created and a Construction 
Certificate being issued. 
 
40. Security Bond – Road Pavement and Public Asset Protection 
In accordance with Section 4.17(6) of the Environmental Planning and Assessment Act 
1979, a security bond of 150,000.00 is required to be submitted to Council to guarantee the 
protection of the road pavement and other public assets in the vicinity of the site during 
construction works. The above amount is calculated at the rate of $88.00 per square metre 
based on the road frontage of the subject site plus an additional 50m on either side 
multiplied by the width of the road (but reduced to account for the rural nature of the existing 
road and the reconstruction required by the approved works as conditioned under 
Engineering Works and Design above). 
 
The bond must be lodged with Council before a Construction Certificate is issued for the 
building works. 
 
The bond is refundable upon written application to Council and is subject to all work being 
restored to Council’s satisfaction. Should the cost of restoring any damage exceed the value 
of the bond, Council will undertake the works and issue an invoice for the recovery of these 
costs. 
 
41. Security Bond – External Works 
In accordance with Section 4.17(6) of the Environmental Planning and Assessment Act 
1979, a security bond is required to be submitted to Council to guarantee the construction, 
completion and performance of all works external to the site. The bonded amount must be 
based on 150% of the tendered value of providing all such works. The minimum bond 
amount is $10,000.00. The bond amount must be confirmed with Council prior to payment. 
The bond must be lodged with Council before a Construction Certificate is issued for the 
building works. 
 
The bond is refundable upon written application to Council and is subject to all work being 
completed to Council’s satisfaction. 
 
42. Engineering Works and Design 
The design and construction of the engineering works listed below must be provided for in 
accordance with Council’s Design Guidelines Subdivisions/ Developments and Works 
Specifications Subdivisions/ Developments. 
 
Engineering works can be classified as either “subdivision works” or “building works”. Works 
within an existing or proposed public road, or works within an existing or proposed public 
reserve can only be approved, inspected and certified by Council in accordance with the 
Roads Act 1993 and the Local Government Act 1993 respectively. 
 
The engineering works must be carried out generally in accordance with the concept 
subdivision works plan by Stellen Revision 0 dated 03/05/2019 except as amended as 
follows: 
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 The road pavement/ carriageway in both Boundary Road and Pitt Town Road must be 
extended, replaced or regraded as necessary in order to provide for a compliant cross 
fall according to the above documents and matching the kerb and gutter location/ 
alignment shown on the concept subdivision works plan. 

 
 Any works on the opposite/ western side of Boundary Road requires separate written 

approval from Hawkesbury City Council. 
 

 Street drainage, designed and sized according to the above documents, must be added 
along Pitt Town Road extending east from the outlet associated with the above ground 
Onsite Stormwater Detention (OSD) storage facing Pitt Town Road shown on the 
stormwater concept plan prepared by Waddington Consulting Revision B dated 
13/12/2018. 

 
 The purpose of this street drainage is to convey runoff from that OSD outlet and the 

upstream catchment quantified in the stormwater assessment also by Stellen dated 
02/04/2019, so that the verge/ footpath, ground floor units and the basement access/ 
driveway along this length of Pitt Town Road is protected from nuisance flooding noting 
the stormwater assessment identifies that the volume of surface runoff at this location 
exceeds the conveyance capacity of the kerb and gutter. 

 
 This street drainage is to extend to the existing headwall/ cross-drainage under Pitt Town 

Road shown on the concept subdivision works plan. The headwall/ outlet must be 
reconstructed to account for this additional runoff and in order to comply with the 
conditions below. 
 

The following engineering works are required: 
 
a) Frontage/ Subdivision Works 
Kerb and gutter, road pavement/ carriageway widening, verge formation and street drainage 
in Pitt Town Road is required, including footpath paving and other ancillary work to make this 
construction effective. 
 
The five points listed above are relevant to the design and construction of these works. 
 
b) Signage and Line Marking Requirements/ Plan 
A signage and line marking plan must be submitted with the detailed design. This plan needs 
to address street name signs and posts, regulatory signs and posts (such as no parking or 
give way signs), directional signs and posts (such as chevron signs), speed limit signs and 
posts and line marking, where required. 
 
Thermoplastic line marking must be used for any permanent works. Any temporary line 
marking must be removed with a grinder once it is no longer required, it cannot be painted 
over. 
 
Details for all signage and line-marking must be submitted to Council’s Construction 
Engineer for checking prior to works commencing. For existing public roads, signs and line 
marking may require separate/ specific approval from the Local Traffic Committee. 
 
Street name signs and posts must be provided in accordance with the above documents and 
Council’s Standard Drawing 37. 
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c) Footpath Verge Formation 
The grading, trimming, topsoiling and turfing of the Boundary Road and Pitt Town Road 
footpath verge fronting the development site is required to ensure a gradient between 2% 
and 4% falling from the boundary to the top of kerb is provided. This work must include the 
construction of any retaining walls necessary to ensure complying grades within the footpath 
verge area. All retaining walls and associated footings must be contained wholly within the 
subject site. Any necessary adjustment or relocation of services is also required, to the 
requirements of the relevant service authority. All service pits and lids must match the 
finished surface level. 
 

d) Concrete Footpath 
A 1.5m wide concrete footpath, including access ramps at all intersections, must be provided 
along Boundary Road and Pitt Town Road fronting the development site in accordance with 
the above documents. 
 
e) Service Conduits 
Service conduits to the development laid in strict accordance with the relevant service 
authority’s requirements are required. Services must be shown on the engineering drawings. 
 
f) Earthworks/ Site Regrading 
Earthworks are limited to that shown on the approved plans. 
Retaining walls are limited to those locations and heights shown on the concept subdivision 
works plan by Stellen Revision 0 dated 03/05/2019. 
 
g) Stormwater Drainage – Creek Outlets 
Piped stormwater outlets/ connections to a natural watercourse must comply with the 
requirements of Council and the Natural Resources Access Regulator. 
 
There are two such outlets: 
One at the sag in Pitt Town Road (above) and one from the common drainage line draining 
the rear of the development (below). 
 
h) Inter-allotment Stormwater Drainage 
Piped inter-allotment stormwater drainage catering for the entire site area must be provided. 
Where Onsite Stormwater Detention is required, a minimum level difference of 800mm 
measured between the surface level and the invert of the outlet pipe must be provided. 
 
Specifically, this relates to the common drainage line and connection to the natural 
watercourse to the east shown on the stormwater concept plan prepared by Waddington 
Consulting Revision B dated 13/12/2018 is for development application purposes only and is 
not to be used for construction. The detailed design must reflect the approved concept plan 
and the following additional requirements: 
 
i) Stormwater Management 
OSD is required in accordance with Council’s adopted policy for the Hawkesbury River 
catchment area, the Upper Parramatta River Catchment Trust OSD Handbook, with 
amended parameters for the site storage requirement and permissible site discharge. 
 
The stormwater concept plan prepared by Waddington Consulting Revision B dated 
13/12/2018 is for development application purposes only and is not to be used for 
construction. The detailed design must reflect the approved concept plan and the following 
additional requirements: 
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 The common drainage line and connection to the natural watercourse to the east must 
be constructed first; as separately conditioned above. 

 

 The rainwater tank must have a minimum volume of 40 cubic metres. 
 

 The OSD tank must have a minimum volume of 250 cubic metres. 
 

 The above ground OSD storage facing Pitt Town Road must have a minimum volume of 
24.8 cubic metres. 

 

 The two bio-retention areas must have a minimum volume of 18.2 cubic metres and 24.8 
cubic metres. 

 

 The two bio-retention areas must have a minimum surface treatment area of 65 square 
metres and 90 square metres. 

 

 Mass concrete benching must be added to the base of the discharge control pit so that 
the base of the pit slopes towards the invert of the orifice plate as required by the OSD 
Handbook. 

 

 The sub-soil drainage at the base of the drainage layer within the two bio-retention areas 
must be connected to the site drainage network/ the common drainage line and 
connection to the natural watercourse to the east. 
 

The design and construction of the OSD system must be approved by either Council or an 
accredited certifier. A Compliance Certificate certifying the detailed design of the OSD 
system can be issued by Council. The following must be included with the documentation 
approved as part of any Construction Certificate: 
 

 Design/ construction plans prepared by an accredited OSD designer. 
 

 A completed OSD Drainage Design Summary Sheet. 
 

 Drainage calculations and details, including those for all weirs, overland flow paths and 
diversion (catch) drains, catchment areas, times of concentration and estimated peak 
run-off volumes. 

 

 A completed OSD Detailed Design Checklist. 
 

 A maintenance schedule. 
 

Water sensitive urban design elements, consisting of pit inserts, rainwater reuse, OSD and 
bio-retention as detailed above, are to be located generally in accordance with the plans and 
information submitted with the Development Application. 
 
Detailed plans for the water sensitive urban design elements must be submitted for approval. 
The detailed plans must be suitable for construction, and include detailed and representative 
longitudinal and cross sections of the proposed infrastructure. The design must be 
accompanied, informed and supported by detailed water quality and quantity modelling. The 
modelling must demonstrate a reduction in annual average pollution export loads from the 
development site in line with the following environmental targets: 
 

 90% reduction in the annual average load of gross pollutants 
 85% reduction in the annual average load of total suspended solids 
 65% reduction in the annual average load of total phosphorous 
 45% reduction in the annual average load of total nitrogen 

 

All model parameters and data outputs are to be provided. 
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43. Security Bond Requirements 
A security bond may be submitted in lieu of a cash bond. The security bond must: 

 Be in favour of The Hills Shire Council; 
 

 Be issued by a financial institution or other accredited underwriter approved by, and in a 
format acceptable to, Council (for example, a bank guarantee or unconditional insurance 
undertaking); 

 

 Have no expiry date; 
 

 Reference the development application, condition and matter to which it relates; 
 

 Be equal to the amount required to be paid in accordance with the relevant condition; 
 

 Be itemised, if a single security bond is used for multiple items. 
 

Should Council need to uplift the security bond, notice in writing will be forwarded to the 
applicant 14 days prior. 
 
44. Erosion and Sediment Control/ Soil and Water Management Plan 
The detailed design must be accompanied by an Erosion and Sediment Control Plan 
(ESCP) or a Soil and Water Management Plan (SWMP) prepared in accordance with the 
Blue Book and Council’s Works Specification Subdivision/ Developments. 
 
A SWMP is required where the overall extent of disturbed area is greater than 2,500 square 
metres, otherwise an ESCP is required. 
 
An ESCP must include the following standard measures along with notes relating to 
stabilisation and maintenance: 
 

 Sediment fencing. 
 Barrier fencing and no-go zones. 
 Stabilised access. 
 Waste receptacles. 
 Stockpile site/s. 

 

A SWMP requires both drawings and accompanying commentary (including calculations) 
addressing erosion controls, sediment controls, maintenance notes, stabilisation 
requirements and standard drawings from the Blue Book. 
 

A SWMP is required for this development because of the area of disturbance and proximity 
of the works to the natural watercourse.  
 

45. Protection of Internal Noise Levels  
An acoustic statement is required to be submitted to Council’s Manager - Environment and 
Health prior to the issue of a Construction Certificate certifying that the design of the 
development on the construction plans does ensure the following noise levels will be 
achieved: 

 35 dB (A) in any bedroom between 10pm and 7am. 
 40dB (A) anywhere else (other than garage, kitchen, bathroom and hallway) at any 

time. 
 

In particular the acoustic statement shall detail that all recommendations contained within 
the Acoustic Assessment prepared by Acoustic Dynamics referenced as 
4277R001.LB.180301 dated 29 June 2018 and Additional Information letter by Acoustic 
Dynamics referenced as 4277L001.LB.180914 dated 27 September 2018, have been 
included in the construction plans of the development.  
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46. Biodiversity Offsetting Requirements 
To offset the residual biodiversity impacts of the development the class and number of 
ecosystem and species credits listed in table below must be retired.  
 
The requirement to retire credits may be satisfied by payment to the Biodiversity 
Conservation Fund of an amount equivalent to the class and number of ecosystem credits, 
as calculated by the Biodiversity Offsets Payment Calculator (The amount payable to 
discharge an offset obligation will be determined at the time of payment). 
 
Details demonstrating compliance with the requirement to retire credits or make payment to 
the Biodiversity Conservation Fund must be provided to The Hills Shire Council’s Manager – 
Environment and Health prior to issue of a Construction Certificate. 
 

Impacted plant 
community 
type 

Number of 
ecosystem 
credits 

IBRA sub-region Plant community 
type(s) that can be 
used to offset the 
impacts from 
development 

PCT835 Forest 
Red Gum – 
Rough-barked 
Apple grassy 
woodland on 
alluvial flats of 
the Cumberland 
Plain, Sydney 
Basin Bioregion. 

1 Cumberland, 
Burragorang, Pittwater, 
Sydney Cataract, 
Wollemi and Yengo. 
or 
Any IBRA subregion 
that is within 100 km of 
the site. 

River-Flat Eucalypt 
Forest on Coastal 
Floodplains of the 
New South Wales 
North Coast, Sydney 
Basin and South East 
Corner Bioregions 
(including PCT’s 686, 
828, 835,839, 941, 
971, 1064, 1108, 
1109, 1212, 1228, 
1232, 1293, 1318, 
1326, 1386, 1522, 
1556, 1594, 1618, 
1646, 1648, 1720, 
1794, 1800). 
(HBT – Yes) 

PCT835 Forest 
Red Gum – 
Rough-barked 
Apple grassy 
woodland on 
alluvial flats of 
the Cumberland 
Plain, Sydney 
Basin Bioregion. 

2 Cumberland, 
Burragorang, Pittwater, 
Sydney Cataract, 
Wollemi and Yengo. 
or 
Any IBRA subregion 
that is within 100 km of 
the site. 

Coastal Floodplain 
Wetlands - ≥ 90% 
cleared group.  

 
47. Tree Removal on Public Land 
Prior to the issue of a Construction Certificate, the applicant is required to contact Council’s 
Infrastructure & Works team to coordinate the removal of existing tree (Tree 10) which is 
located on the adjoining road verge which will be impacted by works associated with the 
development. All tree removal must be undertaken by the owner/applicant in accordance 
with the requirements of Council’s Infrastructure & Works team. 
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48. Section 7.12 Contribution 
Pursuant to section 4.17 (1) of the Environmental Planning and Assessment Act 1979, and 
The Hills Section 94A Contributions Plan, a contribution of $74,140.00 shall be paid to 
Council. This amount is to be adjusted at the time of the actual payment in accordance with 
the provisions of the Hills Section 94A Contributions Plan. 
 
The contribution is to be paid prior to the issue of the Construction Certificate. 
 
You are advised that the maximum percentage of the levy for development under section 
7.12 of the Act having a proposed construction cost is within the range specified in the table 
below; 

Proposed cost of the development Maximum percentage of the levy 

Up to $100,000 Nil 

$100,001 - $200,000 0.5 % 

More than $200,000 1% 

 
49. Mechanical Plant 
Prior to the issue of a Construction Certificate the location of mechanical plant, air-
conditioning condensers, roof top or other external base building ventilation, and fans shall 
be specified on the plans and submitted to Council’s Manager Environment and Health for 
review. 
 
50. Mechanical Plant Certification of Acoustic Compliance 
An appropriately qualified acoustic consultant shall certify in a written statement submitted to 
Council’s Manager – Environment and Health that the selected location and operation of the 
mechanical plant, air-conditioning condensers, roof top or other external base building 
ventilation, and fans, will comply with noise emission criteria as set out in the Acoustic 
Assessment prepared by Acoustic Dynamics referenced as 4277R001.LB.180301 dated 29 
June 2018 and Additional Information letter by Acoustic Dynamics referenced as 
4277L001.LB.180914 dated 27 September 2018. 
 
Details of acoustic treatments that are included in the plans, such as noise screens, 
enclosures, in-duct treatments (silencers/lined ducting or similar) shall also be described and 
certified. 
 
PRIOR TO WORK COMMENCING ON THE SITE 
 
51. Tree Protection Fencing 
Prior to any works commencing on site Tree Protection Fencing must be in place around 
trees or groups of trees nominated for retention. In order of precedence the location of 
fencing shall be a) As per Tree Protection Plan as per Arborist report for project prepared by 
Footprint Green dated 18/06/18 or b) Tree Protection Zone (TPZ) as calculated under 
AS4970 (2009) Protection of trees on development sites c) A minimum of 3m radius from 
trunk. 
 

The erection of a minimum 1.8m chain-wire fence to delineate the TPZ is to stop the 
following occurring: 
 

 Stockpiling of materials within TPZ; 
 Placement of fill within TPZ; 
 Parking of vehicles within the TPZ; 
 Compaction of soil within the TPZ; 
 Cement washout and other chemical or fuel contaminants within TPZ; and 
 Damage to tree crown. 
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52. Tree Protection Signage 
Prior to any works commencing on site a Tree Protection Zone sign must be attached to the 
Tree Protection Fencing stating “Tree Protection Zone No Access” (The lettering size on the 
sign shall comply with AS1319). Access to this area can only be authorised by the project 
arborist or site manager. 
 
53. Mulching within Tree Protection Zone 
Prior to any works commencing on site all areas within the Tree Protection Zone are to be 
mulched with composted leaf mulch to a depth of 100mm. 
 
54. Trenching within Tree Protection Zone 
Any trenching for installation of drainage, sewerage, irrigation or any other services or 
excavation shall not occur within the Tree Protection Zone of trees identified for retention 
without supervision of a project arborist.  
 
Certification of supervision must be provided to the Certifying Authority within 14 days of 
completion of trenching works. 
 
Driveway piers or wall footings to be hand excavated within the vicinity of TPZ of existing 
trees to be retained under the supervision of the Project Arborist.  Driveways to be 
constructed as per Arborist report  ‘Driveways within tree protection zones adjacent trees – 
specification’, including use of drainage cell and pier support footing for slab. 
 
Root pruning should be avoided, however where necessary, all cuts shall be clean cuts 
made with sharp tools such as secateurs, pruners, handsaws, chainsaws or specialised root 
pruning equipment.  Where possible, the roots to be pruned should be located and exposed 
using minimally destructive techniques such as hand-digging, compressed air or water-
jetting, or non-destructive techniques. No roots larger than 40mm diameter to be cut without 
Arborist advice and supervision. All root pruning must be done in accordance with Section 9 
of Australia Standard 4373-2007 Pruning of Amenity Trees.  
 
55. Separate OSD Detailed Design Approval 
No work is to commence until a detailed design for the Onsite Stormwater Detention system 
has been approved by either Council or an accredited certifier. 
 
56. Property Condition Report – Public Assets 
A property condition report must be prepared and submitted to Council recording the 
condition of all public assets in the direct vicinity of the development site. This includes, but 
is not limited to, the road fronting the site along with any access route used by heavy 
vehicles. If uncertainty exists with respect to the necessary scope of this report, it must be 
clarified with Council before works commence. The report must include: 

 Planned construction access and delivery routes; and 
 Dated photographic evidence of the condition of all public assets. 

57. Traffic Control Plan 
A Traffic Control Plan is required to be prepared and approved. The person preparing and 
approving the plan must have the relevant accreditation to do so. A copy of the approved 
plan must be submitted to Council before being implemented. Where amendments to the 
plan are made, they must be submitted to Council before being implemented. 
 
A plan that includes full (detour) or partial (temporary traffic signals) width road closure 
requires separate specific approval from Council. Sufficient time should be allowed for this to 
occur. 
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58. Erection of Signage – Supervision of Subdivision Work 
In accordance with Clause 98A(2) of the Environmental Planning and Assessment 
Regulations 2000, a sign is to be erected in a prominent position displaying the following 
information: 
 

 The name, address and telephone number of the Principal Certifying Authority; 
 The name and telephone number (including after hours) of the person responsible for 

carrying out the works; 
 That unauthorised entry to the work site is prohibited. 

 
This signage must be maintained while the subdivision work is being carried out and must be 
removed upon completion. 
 
As per the Environmental Planning and Assessment Act 1979, only Council can issue a 
Subdivision Certificate which means only Council can be appointed as the Principal 
Certifying Authority for subdivision works. 
 

59. Contractors Details 
The contractor carrying out the subdivision works must have a current public liability 
insurance policy with an indemnity limit of not less than $10,000,000.00. The policy must 
indemnify Council from all claims arising from the execution of the works. A copy of this 
insurance must be submitted to Council prior to works commencing. 
 

60. Erosion and Sediment Control/ Soil and Water Management 
The approved ESCP or SWMP measures must be in place prior to works commencing and 
maintained during construction and until the site is stabilised to ensure their effectiveness. 
For major works, these measures must be maintained for a minimum period of six months 
following the completion of all works. 
 

61. Management of Building Sites 
The erection of suitable fencing or other measures to restrict public access to the site and 
building works, materials or equipment when the building work is not in progress or the site 
is otherwise unoccupied. 
 

The erection of a sign, in a prominent position, stating that unauthorised entry to the site is 
not permitted and giving an after hours’ contact name and telephone number.   
 

62. Consultation with Service Authorities 
Applicants are advised to consult with Telstra, NBN Co and Australia Post regarding the 
installation of telephone conduits, broadband connections and letterboxes as required. 
 

Unimpeded access must be available to the electricity supply authority, during and after 
building, to the electricity meters and metering equipment.  
 

63. Approved Temporary Closet 
An approved temporary closet connected to the sewers of Sydney Water, or alternatively an 
approved chemical closet is to be provided on the land, prior to building operations being 
commenced. 
64. Erosion and Sedimentation Controls 
Erosion and sedimentation controls shall be in place prior to the commencement of site 
works; and maintained throughout construction activities until the site is landscaped and/or 
suitably revegetated.  The controls shall be in accordance with the details approved by 
Council and/or as directed by Council Officers.  These requirements shall be in accordance 
with Managing Urban Stormwater – Soils and Construction produced by the NSW 
Department of Housing (Blue Book). 
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65. Stabilised Access Point 
A stabilised all weather access point is to be provided prior to commencement of site works, 
and maintained throughout construction activities until the site is stabilised.  The controls 
shall be in accordance with the requirements with the details approved by Council and/or as 
directed by Council Officers.  These requirements shall be in accordance with Managing 
Urban Stormwater – Soils and Construction produced by the NSW Department of Housing 
(Blue Book). 
 
66. Details and Signage - Principal Contractor and Principal Certifying Authority 
Details 
Prior to work commencing, submit to the Principal Certifying Authority (PCA) notification in 
writing of the principal contractor’s (builder) name, address, phone number, email address 
and licence number. 
 
No later than two days before work commences, Council is to have received written details 
of the PCA in accordance with Clause 103 of the Environmental Planning and 
Assessment Regulations 2000. 
 
Signage  
A sign is to be erected in accordance with Clause 98A(2) of the Environmental Planning and 
Assessment Regulations 2000.  The sign is to be erected in a prominent position and show – 
a) the name, address and phone number of the PCA for the work, 
b) the name and out of working hours contact phone number of the principal 

contractor/person responsible for the work. 
The sign must state that unauthorised entry to the work site is prohibited. 
 
67. Notification of Asbestos Removal 
Prior to commencement of any demolition works involving asbestos containing materials, all 
adjoining neighbours and Council must be given a minimum five days written notification of 
the works. 
 
68. Bushland Protection Fencing 
Prior to any works commencing on site temporary Bushland Protection Fencing must be in 
place at the following locations: 

 Along the north-western boundary of the area within proposed Lot 3 shown as 
Management Zone 1 on Figure 9 of the Biodiversity Development Assessment 
Report prepared by Molino Stewart dated July 2019. 
 

The temporary fence is to be a minimum chain-wire fence or similar and be suitable to 
restricted unauthorised entry.  
 

The temporary fence is to stop the following occurring: 
 

 Stockpiling of materials within significant bushland. 
 Placement of fill within significant bushland. 
 Parking of vehicles within significant bushland. 
 Compaction of soil within significant bushland. 
 Cement washout and other chemical or fuel contaminants within significant bushland. 
 Damage to threatened plants and their habitat. 

 

69. Engagement of a Project Arborist 
Prior to works commencing, a Project Arborist (minimum AQF Level 5) is to be appointed 
and the following details provided to The Hills Shire Council’s Manager – Environment & 
Health:  
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a) Name: 
b) Qualification/s: 
c) Telephone number/s: 
d) Email: 
 

If the Project Arborist is replaced, Council is to be notified in writing of the reason for the 
change and the details of the new Project Arborist provided within 7 days. 
 
70. Erosion and Sedimentation Controls 
Erosion and sedimentation controls shall be in place prior to the commencement of site 
works and maintained throughout construction activities, until the site is landscaped and/or 
suitably revegetated. These requirements shall be in accordance with Managing Urban 
Stormwater – Soils and Construction (Blue Book) produced by the NSW Department of 
Housing. 
 
This will include, but not be limited to a stabilised access point and appropriately locating 
stockpiles of topsoil, sand, aggregate or other material capable of being moved by water 
being stored clear of any drainage line, easement, natural watercourse, footpath, kerb or 
roadside. 
 

71. Site Water Management Plan 
A Site Water Management Plan is to be prepared. The plan shall be in accordance with 
"Managing Urban Stormwater - Soils and Construction" (Blue Book) produced by the NSW 
Department of Housing. The plan is to be kept on site at all times and made available upon 
request. 
 

72. Erosion & Sediment Control Plan Kept on Site 
A copy of the Erosion and Sediment Control Plan must be kept on site at all times during 
construction and available to Council on request. 
 

73. Demolition Works and Asbestos Management 
The demolition of any structure is to be carried out in accordance with the Work Health and 
Safety Act 2011. All vehicles transporting demolition materials offsite are to have covered 
loads and are not to track any soil or waste materials on the road. Should demolition works 
obstruct or inconvenience pedestrian or vehicular traffic on adjoining public road or reserve, 
a separate application is to be made to Council to enclose the public place with a hoard or 
fence. All demolition works involving the removal and disposal of asbestos must only be 
undertaken by a licenced asbestos removalist who is licenced to carry out the work. 
Asbestos removal must be carried out in accordance with the SafeWork NSW, Environment 
Protection Authority and Office of Environment and Heritage requirements. Asbestos to be 
disposed of must only be transported to waste facilities licenced to accept asbestos. No 
asbestos products are to be reused on the site. 
 

74. Discontinuation of Domestic Waste Services 
Council provides a domestic waste service to the property subject to this Development 
Application. This service must be cancelled prior to demolition of the existing dwelling or 
where the site ceases to be occupied during works, whichever comes first. You will continue 
to be charged where this is not done. No bins provided as part of the domestic waste service 
are to remain on site for use by construction workers, unless previous written approval is 
obtained from Council. To satisfy this condition, the Principal Certifying Authority must 
contact Council on (02) 9843 0310 at the required time mentioned above to arrange for the 
service to be discontinued and for any bins to be removed from the property by Council. 
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75. Waste Management Details Required 
Prior to the commencement of works, the location of waste disposal and recycling for all 
construction and demolition waste materials (bricks, concrete, timber and so on) must be 
submitted to and approved by the Principal Certifying Authority. Alternatively, details of an 
appropriately licensed skip bin hire company or site clean company can be provided where 
the company is engaged to undertake all works during construction of the development 
(collection, transportation and disposal). 
 
DURING CONSTRUCTION 
 
76.  Standard of Works 
All work must be carried out in accordance with Council’s Works Specification Subdivisions/ 
Developments and must include any necessary works required to make the construction 
effective. All works, including public utility relocation, must incur no cost to Council. 
 
77.  Critical Stage Inspections – Subdivision Works 
The subdivision works must be inspected by Council in accordance with the schedule 
included in Council’s Works Specification Subdivisions/ Developments. A minimum of 24 
hours’ notice is required for inspections. No works are to commence until the first inspection 
has been carried out. 
 

78.  Hours of Work 
Work on the project to be limited to the following hours: - 
Monday to Saturday - 7.00am to 5.00pm; 
No work to be carried out on Sunday or Public Holidays. 
The builder/contractor shall be responsible to instruct and control sub-contractors regarding 
the hours of work. 
 

79.  Survey Report and Site Sketch 
A survey report and site sketch signed and dated (including contact details) by the registered 
land surveyor may be requested by the Principal Certifying Authority during construction.  
The survey shall confirm the location of the building/structure in relation to all boundaries 
and/or levels.  As of September 2018 the validity of surveys has been restricted by 
legislation to 2 years after issue. 
 

80.  Compliance with BASIX Certificate 
Under clause 97A of the Environmental Planning and Assessment Regulation 2000, it is a 
condition of this Development Consent that all commitments listed in BASIX Certificate No. 
939109M_02 is to be complied with.  Any subsequent version of this BASIX Certificate will 
supersede all previous versions of the certificate. A Section 4.55 Application may be 
required should the subsequent version of this BASIX Certificate necessitate design 
changes to the development.  However, a Section 4.55 Application will be required for a 
BASIX Certificate with a new number. 
 

81.  Critical Stage Inspections and Inspections Nominated by the PCA 
Section 6.5 of the Environmental Planning and Assessment Act 1979 requires critical stage 
inspections to be carried out for building work as prescribed by Clause 162A of the 
Environmental Planning and Assessment Regulation 2000.  Prior to allowing building works 
to commence the PCA must give notice of these inspections pursuant to Clause 103A of the 
Environmental Planning and Assessment Regulation 2000. 
 
An Occupation Certificate cannot be issued and the building may not be able to be used or 
occupied where any mandatory critical stage inspection or other inspection required by the 
PCA is not carried out.  Inspections can only be carried out by the PCA unless agreed to by 
the PCA beforehand and subject to that person being an accredited certifier. 
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82.  Roof Water Drainage 
Gutter and downpipe and/or rainwater tank overflow, to be provided and connected to an 
approved lawful discharge point (ie. kerb, inter-allotment drainage easement or OSD) upon 
installation of roof coverings. 
 
83.  Stockpiles 
Stockpiles of topsoil, sand, aggregate or other material capable of being moved by water 
shall be stored clear of any drainage line, easement, natural watercourse, footpath, kerb or 
roadside. 
 

84.  Asbestos Removal 
Asbestos containing material, whether bonded or friable, shall be removed by a licenced 
asbestos removalist. A signed contract between the removalist and the person having the 
benefit of the development application is to be provided to the Principle Certifying Authority, 
identifying the quantity and type of asbestos being removed.  Details of the landfill site that 
may lawfully receive the asbestos is to be included in the contract.  
 
Once the materials have been removed and delivered to the landfill site, receipts verifying 
the quantity received by the site are to be provided to the Principle Certifying Authority.   
 
85.  Dust Control 
The emission of dust must be controlled to minimise nuisance to the occupants of the 
surrounding premises.  In the absence of any alternative measures, the following measures 
must be taken to control the emission of dust: 

 Dust screens must be erected around the perimeter of the site and be kept in good 
repair for the duration of the construction work; 

 All dusty surfaces must be wet down and suppressed by means of a fine water spray.  
Water used for dust suppression must not cause water pollution; and 

 All stockpiles of materials that are likely to generate dust must be kept damp or covered. 
 

86.  Tree Removal & Fauna Protection 
During any tree removal, an experienced wildlife handler is to be present to re-locate any 
displaced fauna that may be disturbed during this activity.  
 
Trees shall be lopped in such a way that the risk of injury or mortality to fauna is minimised, 
such as top-down lopping, with lopped sections gently lowered to the ground, or by lowering 
whole trees to the ground with the “grab” attachment of a machine.  
 
Any injured fauna is to be placed into the hands of a wildlife carer (please note only 
appropriately vaccinated personnel are to handle bats). 
 
87.  Project Arborist 
The Project Arborist must be on site to supervise any works in the vicinity of or within the 
Tree Protection Zone (TPZ) of any trees required to be retained on the site or any adjacent 
sites.  
 

Supervision of the works shall be certified by the Project Arborist and a copy of such 
certification shall be submitted to the PCA within 14 days of completion of the works. 
 

88.  Construction and Fit-out of Food Premises 
Any retail areas intended for the sale or storage of food or drinks must comply with the 
provisions of Australian Standard AS 4674-2004 – Design, construction and fit-out of food 
premises and the provisions of the Food Standards Code (Australia). This includes, but is 
not limited to: 
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 All walls are to be solid construction. Solid construction is defined as brick, concrete 
blocks, structural fibrous cement or preformed panels that are filled with suitable 
material. 

 
 Pipes and conduits adjacent to walls are to be set a minimum of 25mm off wall face 

with brackets. Pipes and conduits entering floors, walls or ceilings are to be fitted with 
a flange and all gaps fully sealed. 
 

Note:  Copies of AS 4674-2004 may be obtained from www.saiglobal.com by visiting the 
website: www.saiglobal.com and copies of the Food Safety Standards Code (Australia) may 
be obtained from Food Standards Australia New Zealand by visiting the following website 
www.foodstandards.gov.au. 
 
89.  Further contamination assessment 
The underground petroleum storage tanks (UPSS), bowsers and associated infrastructure 
are to be decommissioned and removed in accordance with WorkCover requirements and 
the Protection of the Environment Operations (Underground Petroleum Storage Systems) 
Regulation (as in force at the time of the works). Following removal, further contamination 
assessment of the soils and groundwater shall be carried out in areas that were inaccessible 
at the time of the initial contamination assessment. A copy of the assessment shall be 
submitted to Council’s Manager – Environment & Health. If contamination is found, a 
Remedial Action Plan (RAP) is to be prepared to provide details for remediation and 
validation. The RAP is to be provided to Council’s Manager – Environment and Health for 
review. 
 

90.  Construction Noise 
The emission of noise from the construction of the development shall comply with the Interim 
Construction Noise Guideline published by the Department of Environment and Climate 
Change (July 2009). 
 

91.  Removal of Septic Tank and Effluent Disposal Area 
The existing subsurface effluent disposal area and any associated wastewater infrastructure 
is to be removed and back filled with Excavated Natural Material (ENM).  
 
Any redundant septic tank, collection well or aerated wastewater treatment system is to be 
removed or reused in accordance with NSW Health “Advisory Note 3- Revised January 2017 
– Destruction, Removal or Reuse of Septic Tanks, Collection Wells and Aerated Wastewater 
Treatment Systems (AWTS) and other Sewage Management Facilities (SMF)” available 
from the NSW Health website (http://www.health.nsw.gov.au/).  
Note: Methods 1.1 & 2.1 (Demolition) are not permissible. 
 

92.  Contamination 
Ground conditions are to be monitored and should evidence such as, but not limited to, 
imported fill and/or inappropriate waste disposal indicate the likely presence of 
contamination on site, works are to cease, Council’s Manager- Environment and Health is to 
be notified and a site contamination investigation is to be carried out in accordance with 
State Environmental Planning Policy 55 – Remediation of Land. 
 
The report is to be submitted to Council’s Manager – Environment and Health for review 
prior to works recommencing on site. 
 
 
 
 

http://www.foodstandards.gov.au/
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PRIOR TO ISSUE OF AN OCCUPATION CERTIFICATE 
 
93.  Section 73 Certificate must be submitted to the Principal Certifying Authority 
before the issuing of an Occupation Certificate 
A Section 73 Compliance Certificate under the Sydney Water Act 1994 must be obtained 
from Sydney Water Corporation. 
 
Make early application for the certificate, as there may be water and sewer pipes to be built 
and this can take some time.  This can also impact on other services and building, driveway 
or landscape design. 
Application must be made through an authorised Water Servicing Coordinator.  For help 
either visit www.sydneywater.com.au > Building and developing > Developing your land > 
water Servicing Coordinator or telephone 13 20 92. 
 
The Section 73 Certificate must be submitted to the Principal Certifying Authority 
before occupation of the development/release of the plan of subdivision. 
 
94.  Landscaping Prior to Issue of any Occupation Certificate  
Landscaping of the site shall be carried out prior to issue of any Occupation Certificate 
(within each stage if applicable). The Landscaping shall be either certified to be in 
accordance with the approved plan by an Accredited Landscape Architect or be to the 
satisfaction of Council’s Manager Environment and Health. All landscaping is to be 
maintained at all times in accordance with THDCP Part C, Section 3 – Landscaping and the 
approved landscape plan. 
 

95.  Completion of Engineering Works 
An Occupation Certificate must not be issued prior to the completion of all engineering works 
covered by this consent, in accordance with this consent. 
 

96.  Property Condition Report – Public Assets 
Before an Occupation Certificate is issued, an updated property condition report must be 
prepared and submitted to Council. The updated report must identify any damage to public 
assets and the means of rectification for the approval of Council. 
 

97.  OSD System Certification 
The Onsite Stormwater Detention (OSD) system must be completed to the satisfaction of the 
Principal Certifying Authority (PCA) prior to the issuing of an Occupation Certificate. The 
following documentation is required to be submitted upon completion of the OSD system and 
prior to a final inspection: 

 Works as executed plans prepared on a copy of the approved plans; 
 A certificate of hydraulic compliance (Form B.11) from a suitably qualified engineer or 

surveyor verifying that the constructed OSD system will function hydraulically; 
 A certificate of structural adequacy from a suitably qualified structural engineer verifying 

that the structures associated with the constructed OSD system are structurally 
adequate and capable of withstanding all loads likely to be imposed on them during their 
lifetime. 

 
Where Council is not the PCA a copy of the above documentation must be submitted to 
Council. 
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98.  Creation of Restrictions/ Positive Covenants 
Before an Occupation Certificate is issued the following restrictions/ positive covenants must 
be registered on the title of the subject site via dealing/ request document or Section 88B 
instrument associated with a plan. Council’s standard recitals must be used for the terms: 
a) Restriction/ Positive Covenant – Onsite Stormwater Detention 
The subject site must be burdened with a restriction and a positive covenant using the 
“onsite stormwater detention systems” terms included in the standard recitals. 
b) Restriction/ Positive Covenant – Water Sensitive Urban Design 
The subject site must be burdened with a positive covenant that refers to the water sensitive 
urban design elements referred to earlier in this consent using the “water sensitive urban 
design elements” terms included in the standard recitals. 
c) Positive Covenant – Onsite Waste Collection 
The subject site must be burdened with a positive covenant relating to onsite waste 
collection using the “onsite waste collection” terms included in the standard recitals. 
 
99.  Water Sensitive Urban Design Certification 
An Occupation Certificate must not be issued prior to the completion of the WSUD elements 
conditioned earlier in this consent. The following documentation must be submitted in order 
to obtain an Occupation Certificate: 
 

 WAE drawings and any required engineering certifications; 
 Records of inspections; 
 An approved operations and maintenance plan; and 
 A certificate of structural adequacy from a suitably qualified structural engineer verifying 

that any structural element of the WSUD system are structurally adequate and capable 
of withstanding all loads likely to be imposed on them during their lifetime. 

 
Where Council is not the PCA a copy of the above documentation must be submitted to 
Council. 
 

100.  Subdivision Works – Submission Requirements 
Once the subdivision works are complete the following documentation (where relevant/ 
required) must be prepared in accordance with Council’s Design Guidelines Subdivisions/ 
Developments and submitted to Council’s Construction Engineer for written approval: 
 

 Works as Executed Plans 
 Stormwater Drainage CCTV Recording 
 Pavement Density Results 
 Street Name/ Regulatory Signage Plan 
 Pavement Certification 
 Public Asset Creation Summary 
 Concrete Core Test Results 
 Site Fill Results 
 Structural Certification 

 
The works as executed plans must be prepared by a suitably qualified engineer or registered 
surveyor. 
 
All piped stormwater drainage systems and ancillary structures which will become public 
assets must be inspected by CCTV. A copy of the actual recording must be submitted 
electronically for checking. 
 
A template public asset creation summary is available on Council’s website and must be 
used. 
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101.  Performance/ Maintenance Security Bond 
A performance/ maintenance bond of 5% of the total cost of the subdivision works is 
required to be submitted to Council. The bond will be held for a minimum defect liability 
period of six months from the certified date of completion of the subdivision works. The 
minimum bond amount is $5,000.00. The bond is refundable upon written application to 
Council and is subject to a final inspection. 
 
102.  Confirmation of Pipe Locations 
A letter from a registered surveyor must be provided with the works as executed plans 
certifying that all pipes and drainage structures are located within the proposed drainage 
easements. 
 

103.  Final Plan and 88B Instrument 
The final plan and Section 88B Instrument must provide for the following: 
 

i. Restriction/Positive Covenant – Vegetation Management Plan 
Lots 3 must be burdened with a restriction and a positive covenant using the “Vegetation 
Management Plan/Restricted Development Area” terms included in the standard recitals. 
 
Council’s standard recitals are available on Council’s website (www.thehills.nsw.gov.au) and 
must be used. 
 

104.  Validation report 
A validation report shall be submitted to Council’s Manager – Environment and Health and 
the Certifying Authority (if not Council). The validation report must include the following: 
 

 The degree of contamination originally present; 
 The type of remediation that has been completed; and 
 A statement which clearly confirms that the land is suitable for the proposed use.  

 

105.  Restricted Development Area  
A plan demonstrating the Restricted Development Area (RDA) is to be prepared and 
submitted to the satisfaction of Council’s Manager Environment and Health. The RDA is the 
area identified within proposed Lot 3 as Management Zone 1 as shown on figure 9 of the 
Biodiversity Development Assessment Report prepared by Molino Stewart dated July 2019. 
The RDA will identify areas that cannot be built upon in the future whilst being managed in 
accordance with the Vegetation Management Plan. There is to be no grazing of stock or the 
use of motor cycles and other recreational vehicles within the RDA. 
 
106.  Vegetation Management Plan 
A Vegetation Management Plan must be prepared in accordance with Council’s Guidelines 
for preparing a Vegetation Management Plan (available on Council’s website 
http://www.thehills.nsw.gov.au). The Plan must be prepared by a suitably qualified bush 
regenerator or restoration ecologist with a minimum Certificate IV in Conservation Land 
Management. The Plan must be submitted to Council’s Manager – Environment and Health 
for approval.  
 

The Vegetation Management Plan must include details relating to: 
 

 The rehabilitation and management of native vegetation within the Restricted 
Development Area within proposed Lot 3 and bushfire asset protection zone within 
Lot 2. 

 

 The Asset Protection Zone is to be permanently delineated on the ground to stop 
mowing creep into the riparian zone.  
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 The Asset Protection Zone is to be established and maintained through slashing of 

exotic grasses in the cleared area and weed removal within the riparian zone.  
 

 The production of an information fact sheet (maximum 1 page double sided) 
prepared in accordance with Council’s Guidelines for preparing Information Fact 
Sheet (available on Council’s website). 

 
 The wording and erection of signage at key locations. 

 
 The location and type of fencing required. 

 
107.  Vegetation Management Plan (VMP) Implementation 
All performance criteria for the establishment phase of the VMP (5 years) must be complied 
with prior to the issue of a Subdivision Certificate.  
 
A statement certifying such compliance must be provided by the author of the VMP or an 
equally qualified and experienced person.  
 
Consideration may be given to early release of a Subdivision Certificate in lieu of this by 
agreement with Council’s Manager – Subdivision and Development Certification, based on 
alternative arrangements to secure the completion of works.  
 
Such agreement must comply with s109J(2) of the EP&A Act and will be conditional upon 
there being no circumstances prohibiting the issuing of a Subdivision Certificate contained 
within s109J(1) of the EP&A Act at the time of any such agreement. 
 
108.  Biodiversity Compliance 
Certification that the following measures have been undertaken shall be submitted to The 
Hills Shire Council’s Manager – Environment & Health: 
 

a. Tree Removal & Fauna Protection – Details prepared by the project ecologist 
demonstrating compliance with the Tree Removal and Fauna Protection 
condition/s of this consent. 
 

109.  Acoustic Compliance Report 
The acoustic consultant shall progressively inspect the installation of the required noise 
suppressant components as recommended in report titled Acoustic Assessment prepared by 
Acoustic Dynamics referenced as 4277R001.LB.180301 dated 29 June 2018. Certification is 
to be provided. 
 

110.  Final Inspection of Waste Storage Areas 
Prior to any Occupation Certificate being issued, a final inspection of the waste storage 
areas and associated management facilities must be undertaken by Council’s Resource 
Recovery Project Officer. This is to ensure compliance with Council’s design specifications 
and that necessary arrangements are in place for domestic waste collection by Council. The 
time for the inspection should be arranged at least 48 hours prior to any suggested 
appointment time. 
 

111.  Provision of Signage for Residential Waste Storage Room 
Prior to any Occupation Certificate being issued, 1 x full set of waste educational signage 
(English and Traditional Chinese) must be purchased and installed in visible locations on 
internal walls of the waste storage room. The signage must meet the minimum specifications 
below and must be designed in accordance with Council’s approved artwork. Contact 
Council’s Resource Recovery Education Officer to obtain artwork designs. 
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 Flat size: 330mm wide x 440mm high 
 Finished size: 330mm wide x 440mm high. Round corners, portrait 
 Material: Aluminium / polyethylene composite sheet 3.0mm, white (alupanel) 
 Colours: Printed 4 colour process one side, UV ink  
 Finishing: Over laminated gloss clear. Profile cut with radius corners and holes 

 
 THE USE OF THE SITE 
 
112.  Shopping Trolley Management  
A Shopping Trolley Management Plan shall be implemented to ensure the effective 
management of shopping trolley collection. The supermarket retailer shall:- 
 

 Install a geospatial fenced trolley containment plan. All new trolleys are to be fitted with 
a wheel lock that is enabled before leaving a geospatial area (no access to public land). 
Details are to be submitted and approved by Council’s Manager Development 
Assessment. 

 

 Provide to The Hills Shire Council a list of contacts for the store; 
 

 Ensure that all trolleys are easily identifiable by Council staff; 
 

 Ensure that trolley collection services are sufficiently resourced to enable collection 
within agreed timeframes and at all times, including after hours; 

 

 Ensure that trolleys reported as posing risk or nuisance are collected immediately on 
notification; 

 

 Ensure that all trolleys reported are collected within the time frame agreed by Council; 
 

 Inform customers (through clearly visible signage and other means) that trolleys should 
not be removed from the premises or abandoned, and that penalties apply for the 
dumping of trolleys outside the retail outlet/complex; 

 

 Provide suitable, well signed trolley bays at exit points; and 
 

 Provide to Council, on request, an up to date map showing usual trolley collection routes 
and schedules. 

  
113.  Offensive Noise 
The use of the premises, building services, equipment, machinery and ancillary fittings shall 
not give rise to “offensive noise” as defined under the provisions of the Protection of the 
Environment Operation Act 1997. 
 

114.  Noise to Surrounding Area 
There shall be no amplified music or speakers external to the building. 
 

115.  Lighting 
Any lighting on the site shall be designed so as not to cause a nuisance to other residences 
in the area or to motorists on nearby roads and to ensure no adverse impact on the amenity 
of the surrounding area by light overspill.  All lighting shall comply with the Australian 
Standard AS 4282:1997 Control of Obtrusive Effects of Outdoor Lighting. 
 

116.  Management of Area Subject to Vegetation Management Plan (VMP) 
The area that is subject to the Vegetation Management Plan (VMP) shall be managed in 
accordance with the approved VMP in perpetuity by the property owner/s. 
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117.  Hours of operation for waste collection, delivery / dispatch of goods 
Delivery of goods shall be restricted to the following times; 
Monday to Saturday – 7.00am to 8.00pm. 
Sunday and public holidays – 8.00am – 8.00pm. 
 

118.  Offensive Noise - Acoustic Report 
The use of the premises and/or machinery equipment installed must not create offensive 
noise so as to interfere with the amenity of the neighbouring properties.  
Should an offensive noise complaint be received and verified by Council staff, an acoustic 
assessment is to be undertaken (by an appropriately qualified consultant) and an acoustic 
report is to be submitted to Council’s Manager – Environment and Health for review. Any 
noise attenuation measures directed by Council’s Manager - Environment and Health must 
be implemented. 
 

119.  Waste and Recycling Management 
To ensure the adequate storage and collection of waste from the use of the premises, all 
garbage and recyclable materials emanating from the premises must be stored in a 
designated waste storage area, which includes provision for the storage of all waste 
generated on the premises between collections. Arrangement must be in place in all areas of 
the development for the separation of recyclable materials from garbage. All waste storage 
areas must be screened from view from any adjoining residential property or public place. 
Under no circumstances should waste storage containers be stored in locations that restrict 
access to any of the car parking spaces provided onsite. 
 

120.  Waste and Recycling Collection 
All waste generated onsite must be removed at regular intervals. The collection of waste and 
recycling must not cause nuisance or interfere with the amenity of the surrounding area. 
Garbage and recycling must not be placed on public property for collection without the 
previous written approval of Council. Waste collection vehicles servicing the development 
are not permitted to reverse in or out of the site. 
 

121.  Restricted Access to Parking  
To ensure the acoustic amenity of future residents of the shop top units and for safety 
reasons, the ground level carpark and basement parking should be limited to use between 
the hours of 7am-10pm Monday to Sunday. Access to the carparks is to be restricted 
through the use timed boom gates. Emergency after-hours access to both parking areas and 
resident / resident visitor access to the basement level should be granted by swipe card or 
key-code.  
 

122.  Access to resident common open space 
The residential common open space at the rear of the site is to be accessible only to 
residents of the four (4) residential units within the development via an appropriate security 
method. 
 

123.  Hours of operation – shops and neighbourhood supermarket 
Hours of operation for shops and neighbourhood supermarket are as follows: 
Monday to Sunday – 8.00am to 6.00pm  
 
Any change to these operating hours for individual tenancies will require a separate 
development application. 
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APPENDIX A – DEPARTMENT OF PRIMARY INDUSTRIES 
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ATTACHMENTS 
 
1. Locality Plan 
2. Aerial Map 
3. Zoning Map 
4. Height of Buildings Map 
5. Combined Local Map (Key Sites) 
6. Floor Space Ratio Map 
7. Lot Size Map 
8. Basement Plan  
9. Ground Floor Plan  
10. First Floor Plan  
11. Elevations  
12. Sections  
13. Landscape  Plan  
14. Materials  
15. Perspectives  
16. Approved Plan of Subdivision (DA 6222/2016/ZB) 
17. Clause 4.6 Variation Request 
18. Sydney Water advice 
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ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – AERIAL MAP 
 

 
 



 

LOCAL PLANNING PANEL MEETING 18 SEPTEMBER, 2019              THE HILLS SHIRE 
 

 

PAGE 225 

 

ATTACHMENT 3 – ZONING MAP 
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ATTACHMENT 4 – HEIGHT OF BUILDINGS MAP 
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 ATTACHMENT 5 – COMBINED LOCAL MAP (KEY SITES) 
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ATTACHMENT 6 – FLOOR SPACE RATIO MAP 
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ATTACHMENT 7 – LOT SIZE MAP 
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ATTACHMENT 8 – BASEMENT PLAN 
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ATTACHMENT 9 – GROUND FLOOR PLAN 
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ATTACHMENT 10  – FIRST FLOOR PLAN 
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ATTACHMENT 11 – ELEVATIONS 
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ATTACHMENT 11 – ELEVATIONS 
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ATTACHMENT 12 – SECTIONS 
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ATTACHMENT 13 – LANDSCAPE PLAN 
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ATTACHMENT 14 – MATERIALS 
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ATTACHMENT 15 – PERSPECTIVES 
 

 
 
Boundary Road frontage 
 

 
 
Boundary Road frontage 
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ATTACHMENT 15 – PERSPECTIVES 
 

 
 
Pitt Town Road frontage 
 

 
 
Pitt Town Road frontage 
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ATTACHMENT 16 – APPROVED PLAN OF SUBDIVISION DA 622/2016/ZB 
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ATTACHMENT 17 – CLAUSE 4.6 VARIATION REQUEST 
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ATTACHMENT 18 -  SYDNEY WATER REQUIREMENTS 
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ITEM-5  DA 318/2010/JP/G - SECTION 4.55(1A) MODIFICATION 
TO AN APPROVED WAREHOUSE AND COMMERCIAL 
DEVELOPMENT, LOT 2 DP 251094, NO. 18-20 MILE END 
ROAD, ROUSE HILL  

THEME: Shaping Growth 

OUTCOME: 
5 Well planned and liveable neighbourhoods that meets 
growth targets and maintains amenity. 

STRATEGY: 
5.1 The Shire’s natural and built environment is well managed 
through strategic land use and urban planning that reflects our 
values and aspirations. 

MEETING DATE: 
18 SEPTEMBER 2019 

LOCAL PLANNING PANEL 

AUTHOR: 
SENIOR TOWN PLANNER 

JAMES GIBBESON 

RESPONSIBLE OFFICER: 
MANAGER – DEVELOPMENT ASSESSMENT 

PAUL OSBORNE 

Applicant Full Tilt Constructions Pty Ltd 

Owner Mr and Mrs Shedden 

Consultants 
Architect 
Hydraulic Engineer 
Planning 
Landscaping Architect 

 
Full Tilt Constructions Pty Ltd 
Barker Ryan Stewart Total Project Solutions 
Montgomery Planning Solutions 
Site Image Landscape Architects 
 

Notification 7 Days 

Number Advised 18 

Number of Submissions Nil 

Zoning  IN2 Light Industrial 

Site Area 67,310m2 

List of all relevant s4.15(1)(a) 
matters 

 

Section 4.15 (EP&A Act) – Satisfactory. 
Section 4.55(1A) (EP&A Act) – Satisfactory. 
The Hills LEP 2012 – Satisfactory. 
State Environmental Planning Policy No 55—Remediation of 
Land – Satisfactory. 
The Hills DCP Part B Section 7 – Industrial – Satisfactory. 
The Hills DCP Part C Section  1 – Parking – Satisfactory. 
The Hills DCP Part C Section 2 – Signage – Satisfactory. 
The Hills DCP Part C Section 3 - Landscaping – Satisfactory. 
Section 7.12 Contribution:  
$408,139.82 (Stage 1) (No change) 
$935,498.74 (Stage 2) 
$955,848.96 (Stage 3) 
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Political Donation None Disclosed 

Reason for Referral to LPP 1. Departure from Development Standard more than 10% 

Recommendation Approval subject to conditions  

 

EXECUTIVE SUMMARY 

 
The subject Section 4.55(1A) Modification Application seeks to amend Development 
Consent No. 318/2010/JP which was approved by the Joint Regional Planning Panel on 23 
September 2010. Development Consent No. 318/2010/JP approved the staged construction 
of a staged warehouse development with ancillary office space for OZ Design. 
 
The modification includes: 
 

 Basement Level B2 floor level to be lowered by 600mm from RL 46.9 to RL 46.3; 
 

 Basement Level B1 floor level to be lowered by 125mm from RL 50.100 to RL 
49.975; 

 

 Amendments to the external hardstand and car parking layout to accommodate the 
revised finished floor level for Basement B2; 

 

 Amendments to the northern façade including: 
 

o Addition of ventilation louvres; 
o Remove louvered windows at ground floor and replace with ventilation 

louvres; 
o Replace metal cladding with concrete tilt panel to RL 55; and 
 

 Addition of roof mounted exhaust system with maintenance platform and metal 
screen approximately 5 metres x 11 metres, and 1.5 metres high located at the 
eastern and western end of the Stage 2 building; 

 
The subject site is located on land zoned IN2 Light Industrial. 
 
The proposed development includes a variation to building height. The LEP 2012 limits 
building height on the subject site to a maximum 16 metres. The building height was 
approved at 20.8 metres equating to a 4.8 metre or 30% variation to the LEP 2012 standard. 
The modification seeks to increase the maximum building height to 21.7 metres equating to 
a 5.7 metre or 35% variation (additional 900mm and 5% variation) to the LEP 2012 standard. 
The increase in building height relates to additional exhaust plants located on the roof of the 
development to the east and west elevation. The exhaust plants are located at the edge of 
the roof and protrude the roof line by 1.5 metres, resulting in an increase in building height of 
900mm (see section 2(d) below). 
 
A Clause 4.6 variation request to vary the LEP height development standard is not required 
as the application is for modification of development consent rather than seeking to grant 
development consent, however an equivalent assessment has been undertaken for the 
subject modification application.  The proposal is substantially the same development as 
originally approved and involves minor environmental impact. The nature of the approved 
development remains unchanged. 
 
The proposal was notified to adjoining properties, and no submissions were received.  
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Approval is recommended subject to the relevant conditions of consent being modified to 
reflect the proposed changes. 
 

BACKGROUND 

 
On 23 September 2010, Development Consent No. 318/2010/JP was approved by the Joint 
Regional Planning. The application approved the staged construction of a staged warehouse 
development with ancillary office space for OZ Design as follows: 
 

 Stage 1: 5,730m2 of warehouse floor area, 220m2 of ancillary commercial gross floor 
area and provision for 17 car parking spaces (completed); 

 
 Stage 2: 16,665m2 of warehouse gross floor area and 220m2 of ancillary commercial 

gross floor area with provision for 66 car parking spaces.  
 
 Stage 3:  2 x 4 storey office/warehouse buildings comprising 14,378m2 of 

warehousing and light industry floor area and 13,999m2 of ancillary office floor area 
with provision for 707 car parking spaces. 

 
The original consent has been subsequently modified under five (5) separate Modification 
Applications to amend landscaping buffers, temporary on-site effluent requirements, 
contributions conditions, the design of Stage 1 and Stage 2, and reducing the number of car 
parking spaces from 707 to 660. Stage 1 of the approved development has been completed.  
 
On 14 March 2011, Development Consent No. 772/2010/ZB was approved for a five lot 
subdivision of the subject site.  
On 7 May 2019, Section 4.55(1A) Modification Application was refused by Council’s     
Development Assessment Unit to reduce the Section 7.11 contribution applicable to the 
approved development. The request was considered unsatisfactory as it has the potential to 
adversely impact on the provision of services to residents and is not in the public interest. 
 
The subject Modification Application was lodged on 31 January 2019. On 26 February 2019, 
a letter was sent to the applicant requesting additional information including an amended 
Statement of Environmental Effects, a Section 4.6 variation to address the height variation, 
and amended landscape plans to reflect the changes made on the architectural plans. 
Additional information was received on 14 May 2019. 
 

PROPOSAL 
 

The subject Section 4.55(1A) Modification No. 318/2010/JP/G seeks to modify the approved 
warehouse and commercial development as follows: 
 

 Basement Level B2 floor level to be lowered by 600mm from RL 46.9 to RL 46.3; 
 

 Basement Level B1 floor level to be lowered by 125mm from RL 50.100 to RL 
49.975; 

 

 Amendments to the external hardstand and car parking layout to accommodate the 
revised finished floor level for Basement B2; 

 

 Amendments to the northern façade including: 
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o Addition of ventilation louvres; 
 

o Remove louvred windows at ground floor and replace with ventilation louvres; 
 

o Replace metal cladding with concrete tilt panel; and 
 

o Addition of roof mounted exhaust system with maintenance platform and 
metal screen approximately 5 metres x 11 metres, and 1.5 metres high 
located at the eastern and western end of the Stage 2 building; 

 

ISSUES FOR CONSIDERATION 

 
1. Assessment under Section 4.55 Provisions 
 
Section 4.55(1A) of the Environmental Planning and Assessment Act, 1979 requires the 
following: 
 
(1A) Modifications involving minimal environmental impact  
 
A consent authority may, on application being made by the applicant or any other person 
entitled to act on a consent granted by the consent authority and subject to and in 
accordance with the regulations, modify the consent if: 
 
(a) it is satisfied that the proposed modification is of minimal environmental impact, and 
 
(b) it is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which the consent was 
originally granted and before that consent as originally granted was modified (if at 
all), and 

 
(c) it has notified the application in accordance with: 
 

(i) the regulations, if the regulations so require, or 
 
(ii) a development control plan, if the consent authority is a council that has made 

a development control plan that requires the notification or advertising of 
applications for modification of a development consent, and 

 
(d) it has considered any submissions made concerning the proposed modification within 

any period prescribed by the regulations or provided by the development control 
plan, as the case may be. 

 
Subsections (1), (2) and (5) do not apply to such a modification. 
 
Comment 
 
Under the provisions of Section 4.55 of the Environmental Planning and Assessment Act, 
1979, Council may, in response to an application, modify a consent if the development, as 
modified, is substantially the same development as originally approved. The proposed 
modification seeks approval for a number of design and functional amendments however the 
built form remains consistent with the original approval. The proposed modification is 
considered to be substantially the same development as originally approved. 
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The original development was determined by the then JRPP (now SCCPP) as the Capital 
Investment Value exceeded $20 million. In addition, regional panels are also responsible for 
determining applications to modify a consent for regionally significant development under 
Section 4.55(2) of the EP & A Act. As the proposed modification is under the provisions of 
Section 4.55(1A) of the EP & A Act, the LPP is the determining body of the application in this 
instance given the further variation to the height. Clause 123BA of the Environmental 
Planning and Assessment Regulation 2000 states: 
 
123BA   Functions exercisable by council on behalf of regional panel 
 
The following consent authority functions of a Sydney district or regional planning panel are 
prescribed under section 4.7 (2) (h) of the Act as functions to be exercised on behalf of a 
panel by the council of the area concerned: 
 
(a)  the determination of applications to modify a development consent under section 

4.55 (1) of the Act, 
 
(b)  the determination of applications to modify a development consent under section 

4.55 (1A) of the Act. 
 
In view of the above, The Hills Shire Council can function as the consent authority on behalf 
of the SCCPP for the subject Section 4.55(1A) modification.  
 

2. Compliance with The Hills Local Environmental Plan 2012 

 
a. Permissibility 
 
The subject site is zoned IN2 Industrial pursuant to The Hills LEP 2012. The subject 
application remains permissible in the zone as a warehouse or distribution centre. 
 
b. Zone Objectives 
 
The objectives of the IN2 Industrial zone are: 
 

 To provide a wide range of industrial and warehouse land uses. 

 To encourage employment opportunities. 

 To minimise any adverse effect of industry on other land uses. 

 To support and protect industrial land for industrial uses. 

 To provide for a range of urban support services to serve the needs of residents in 

surrounding areas and workers in the locality. 

 To facilitate the development of freight and logistics operations to enhance the 

viability and use of employment lands. 

 To provide temporary overnight accommodation for the working population and 

businesses in the area. 

The modified proposal is consistent with the above objectives of the IN2 Industrial zone. The 
proposal will provide a range of industrial and commercial uses, encourage opportunities for 
employment, the scale and type of development is compatible with the character and 
amenity of the locality, contributes to the economic and social vitality of the industrial zone 
and does not detract from the primary objective of the zone. 
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c. Development Standards 
 
The table below contains the relevant development standards of the LEP applying to the 
proposed development: 
 

DEVELOPMENT 
STANDARD 

LEP 
REQUIREMENT 

PROPOSED 
DEVELOPMENT 

COMPLIANCE 

Floor Space 
Ratio 

1:1 
 

0.79:1 (no change) 
 

Yes 

Building Height Max. 16m Max. 21.7m  See report below 

 

d. Building Height 
 

The LEP Building Height Map is shown in Attachment 4 and prescribes a maximum building 
height of 16 metres to the subject site. 

 

LEP defines building height as follows: 

building height (or height of building) means: 
 
(a) in relation to the height of a building in metres—the vertical distance from ground 

level (existing) to the highest point of the building, or 
 

(b) in relation to the RL of a building—the vertical distance from the Australian 
Height Datum to the highest point of the building, 

 
including plant and lift overruns, but excluding communication devices, antennae, 
satellite dishes, masts, flagpoles, chimneys, flues and the like. 

 

The maximum building height in this instance is the vertical distance from the existing 
basement car park to the rooftop exhaust plant. 

 

Development Standard Approved Development Proposed Modification 

16 metres 20.8 metres 21.7 metres  

 
The LEP 2012 limits building height on the subject site to a maximum 16 metres. The 
building height was approved at 20.8 metres equating to a 4.8 metre or 30% variation to the 
LEP 2012 standard.  
 
The proposed modification seeks to excavate the basement level by an additional 600mm to 
allow for the increased warehouse ceiling height, and provide additional rooftop exhaust 
plants at each end of the building to protrude the roof line by 1.5 metres, resulting in an 
increase in building height of 900mm and a maximum building height of 21.7 metres 
equating to a 5.7 metre or 35% variation to the LEP 2012 standard. The proposed 
amendments to the building height are shown below: 
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Approved Eastern Elevation 

Proposed Eastern Elevation 
 
It is noted that caselaw demonstrates that for a Section 4.55 application, a Clause 4.6 
Exceptions to Development Standards is not required. 
 
The relevant judgments originating with North Sydney Council v Michael Standley and 
Associates Pty Ltd 1998 indicates that Section 4.55 is a ‘free-standing provision’, meaning 
that “a modification application may be approved notwithstanding the development would be 
in breach of an applicable development standard were it the subject of an original 
development application”. A Section 4.55 modification authorises the development to be 
approved notwithstanding any breach of development standards. Section 4.55 is a broad 
power to approve, subject to its own stand-alone tests (such as the “substantially the same” 
test, and a requirement to consider all relevant Section 4.15 matters). Section 4.55 does not 
rely upon having any SEPP 1 objection or Clause 4.6 variation in order to enliven that power 
to approve. 
 
The Courts have stated that SEPP 1 cannot be used at Section 4.55 stage, as SEPP 1 
expressly only applies ‘where a development application is made’, not when a modification 
application is made. The same would apply to Clause 4.6 variations, which expressly only 
regulates whether ‘development consent’ may be granted, not whether an existing consent 
may be modified. As such, a Clause 4.6 variation is not applicable to Section 4.55 
modification applications. 
 
The applicant provided the following statement in support of the height variation: 
 
“This modification does not change the height of the building itself, as the site will be 
excavated by an additional 600mm to allow for the increased warehouse ceiling height. 
However the proposed rooftop exhaust plant at each end of the building will protrude above 
the roofline by 1.5m. 
 
The roof plant and maintenance platforms (55sqm each) represent only 1% of the total roof 
area. The roof plant will not be readily visible from the north and south elevations as they are 
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to be located centrally on the roof, some 45m from the edge of the building. They will be 
visible from the east and west elevations with a protrusion above the roof of 1500mm for a 
distance of 5 metres. 
 
When placed in context within the entire elevation, the protrusion occurs for only 5% of the 
building length. The eastern elevation of the building is located some 150m from Mile End 
Road, where the topography rise up some 10-12 metres. It is submitted that there will be 
minimal visible perception, if any, of the roof top exhaust plants when viewed from Mile End 
Road. It is also noted that when the approved subdivision is completed, it is likely that an 
industrial building will be constructed on higher ground between Mile End Road and the 
subject building.” 
 
The subject site slopes down significantly from Mile End Road to the rear of the site, where 
the warehouse and commercial development is located.  The proposed development will not 
provide a dominant built form as viewed from the public domain being approximately 7.2 
metres in height above the natural ground level of the front boundary. Future development of 
the front portion of the site would further screen the building from the public domain.  
 
The proposed height of the building is considered satisfactory as the design of the building 
ensures that the additional height does not create any further impacts. The non-compliance 
with building height does not result in any privacy, overlooking or overshadowing impacts to 
the public domain or adjoining properties. As such, it is considered that sufficient 
environmental planning grounds have been established for the further amendment to the 
building height. Therefore, compliance with the building height development standard in this 
instance is considered unnecessary and unreasonable for the development. 
 
The proposal is consistent with the stated objectives of the zone, in that the proposal 
provides for development that is compatible with the provision of industrial and warehouse 
land uses and promotion of employment opportunities throughout the Rouse Hill industrial 
precinct. The proposal maintains its four storey built form and is consistent with the desired 
future character of development. 
 
In view of the above, a variation to the development standard for building height is 
considered to be acceptable in this instance. 
 
3. Compliance with The Hills Development Control Plan 
 
The proposal has been assessed against the provisions of The Hills Development Control 
Plan (THDCP) particularly:- 
 

 Part B Section 7 – Industrial 

 Part C Section 1 – Parking 

 Part C Section 2 – Signage  

 Part C Section 3 – Landscaping 

The proposed development achieves compliance with the relevant requirements of the 
above Development Controls. 
 

4.  Internal Referrals 
 

The application was referred to the following sections of Council: 
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 Engineering 

No objection was raised to the proposal (as amended) subject to conditions.  
 
5. External Referrals 
 
Integrated Development – NSW Department of Primary Industries – Water  
 
The proposed modification is ‘Nominated Integrated Development’ pursuant to Clause 4.46 
of the Environmental Planning and Assessment Act, 1979 and Clause 5(1b) of the 
Environmental Planning and Assessment Regulations 2000 as the original proposal required 
referral to the NSW Department of Primary Industries – Water for approval. The NSW 
Department of Primary Industries – Water have indicated that no objections are raised to the 
proposed modification and that the General Terms of Approval issued for the original 
consent remain valid. 
 

CONCLUSION 
 

The Development Application has been assessed against the relevant heads of 
consideration under Section 4.15 of the Environmental Planning and Assessment Act, 1979, 
The Hills Local Environmental Plan 2012 and The Hills Development Control Plan 2012 and 
is considered satisfactory. 
 
The proposal was notified to adjoining properties, with no submissions received.  
 
Further variation to the development standard for building height is considered to be 
acceptable in this instance as the development is consistent with the objectives of clause 4.3 
Height of Buildings of the LEP and the IN2 Light Industrial Zone.  
 
Approval is recommended subject to conditions. 
 

IMPACTS 
 

Financial 
 
This matter has no direct financial impact upon Council's adopted budget or forward 
estimates. 
 
The Hills Future Community Strategic Plan 
 

The proposed development is consistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development 
provides for satisfactory urban growth without adverse environmental or social amenity 
impacts and ensures a consistent built form is provided with respect to the streetscape and 
general locality. 
 

RECOMMENDATION 
 

The subject Section 4.55(1A) Modification be approved subject to the following amended 
conditions of consent: 
 
Condition Nos. 1 and 47 of Stage 2 and Stage 3 Conditions of Consent to be deleted and 
replaced as follows: 
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STAGE 2 
 
1. Development in Accordance with Submitted Plans 
The development being carried out in accordance with the approved plans and details 
returned with development consent 318/2010/JP, 318/2010/JP/A, 318/2010/JP/B, 
318/2010/JP/C, 318/2010/JP/D, 318/2010/JP/E and 1993/2006/HC/F and as further modified 
by the following plans approved with Development Consent No. 1993/2006/HB/G, except 
where amended by other conditions of consent. 
 
REFERENCED PLANS 

DRAWING NO DESCRIPTION REVISION DATE 

F-0114 S4.55 G 1.00 Site Plan Stage 2 A 23/01/18 

F-0114 S4.55 G 11.00 External Colour Schedule Stage 2 A 23/01/18 

F-0114 S4.55 G 2.00 Basement B2 Floor Plan Stage 2 A 23/01/18 

F-0114 S4.55 G 3.00 Basement B1 Floor Plan Stage 2 A 23/01/18 

F-0114 S4.55 G 4.00 Ground Floor Plan Stage 2 A 23/01/18 

F-0114 S4.55 G 5.00 First Floor Office Plan Stage 2 A 23/01/18 

F-0114 S4.55 G 6.00 Mezzanine/Office Roof Plan Stage 2 A 23/01/18 

F-0114 S4.55 G 7.00 Roof Plan Stage 2 A 23/01/18 

F-0114 S4.55 G 8.00 Elevations Sheet 1 Stage 2 A 23/01/18 

F-0114 S4.55 G 8.01 Elevations Sheet 2 Stage 2 A 23/01/18 

F-0114 S4.55 G 9.00 Sections Stage 2 A 23/01/18 

101 Landscape Plan Stage 2 D 20/03/2019 

501 Landscape Details B 27.03.2018 

502 Plant Schedule E 20/03/2019 

130248C301 Cover Sheet J4 22/01/2019 

130248C302 Engineering Plan Sheet J4 22/01/2019 

130248C303 Carpark Plan Sheet J4 22/01/2019 

130248C304 Accessway Longitudinal Sections and 
Details 

J4 22/01/2019 

 
47.  Water Sensitive Urban Design Elements 
Water Sensitive Urban Design Elements 

Water sensitive urban design elements, consisting of Bio-Retention Basin 1 (110sqm with 
400mm filter depth) and Basin 2 (165sqm with 400mm filter depth), and GPT 2 x Ecosol 
4200 the Catchment Plan No. 130248C3111 Rev J7 dated 08/08/2019 and the revised 
MUSIC model submitted on 08/08/2019. 

Detailed plans illustrating the elements and the layout shall be generally in accordance with 
the Engineering Plan Sheet 2 of the drawing 130248C3111 Rev J7 dated 08/08/2019. The 
treatment target must demonstrate a reduction in annual average pollution export loads from 
the development site in line with the following environmental targets: 

 90% reduction in the annual average load of gross pollutants 

 85% reduction in the annual average load of total suspended solids 

 65% reduction in the annual average load of total phosphorous 

 45% reduction in the annual average load of total nitrogen 

All model parameters and data outputs are to be provided. 
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The design and construction of the OSD system must be approved by either Council or an 
accredited certifier. A Compliance Certificate certifying the detailed design of the OSD 
system can be issued by Council. The following must be included with the documentation 
approved as part of any Construction Certificate: 

 Design/ construction plans prepared by an accredited OSD designer. 

 A completed OSD Drainage Design Summary Sheet. 

 Drainage calculations and details, including those for all weirs, overland flow paths and 
diversion (catch) drains, catchment areas, times of concentration and estimated peak 
run-off volumes. 

 A completed OSD Detailed Design Checklist. 

 A maintenance schedule. 
 

STAGE 3 

 

1. Development in Accordance with Submitted Plans 
The development being carried out in accordance with the approved plans and details 
returned with development consent 318/2010/JP, 318/2010/JP/A, 318/2010/JP/B, 
318/2010/JP/C, 318/2010/JP/D, 318/2010/JP/E and 1993/2006/HC/F and as further modified 
by the following plans approved with Development Consent No. 1993/2006/HB/G, except 
where amended by other conditions of consent. 
REFERENCED PLANS 

DRAWING NO DESCRIPTION REVISION DATE 

F-0114 S4.55 G 21.00 Site Plan Stage 3 A 23/01/18 

102 Landscape Plan Stage 3 C 20/03/2019 

501 Landscape Details B 27.03.2018 

502 Plant Schedule E 20/03/2019 

130248C301 Cover Sheet J4 22/01/2019 

130248C302 Engineering Plan Sheet J4 22/01/2019 

130248C303 Carpark Plan Sheet J4 22/01/2019 

130248C304 Accessway Longitudinal Sections and 
Details 

J4 22/01/2019 

 
47.  Water Sensitive Urban Design Elements 
Water sensitive urban design elements, consisting of Bio-Retention Basin 1 (part of Stage 
construction), 5 x Ocean Guard 2 x 690 PSorb Stormfilter for north-eastern catchment of the 
carpark, and 5 x Ocean Guard for the south-western catchment of the carpark are to be 
located generally in accordance with the Catchment Plan No. 130248-05-501 Rev B dated 
30/08/2019 and the revised MUSIC model submitted on 30/08/2019. 

Detailed plans illustrating the elements and the layout shall be generally in accordance with 
the Engineering Plan Sheet 2 of the drawing 130248C3111 Rev J7 dated 08/08/2019. The 
treatment target must demonstrate a reduction in annual average pollution export loads from 
the development site in line with the following environmental targets: 

 90% reduction in the annual average load of gross pollutants 

 85% reduction in the annual average load of total suspended solids 

 65% reduction in the annual average load of total phosphorous 

 45% reduction in the annual average load of total nitrogen 

All model parameters and data outputs are to be provided. 
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The design and construction of the OSD system must be approved by either Council or an 
accredited certifier. A Compliance Certificate certifying the detailed design of the OSD 
system can be issued by Council. The following must be included with the documentation 
approved as part of any Construction Certificate: 

 Design/ construction plans prepared by an accredited OSD designer. 

 A completed OSD Drainage Design Summary Sheet. 

 Drainage calculations and details, including those for all weirs, overland flow paths and 
diversion (catch) drains, catchment areas, times of concentration and estimated peak 
run-off volumes. 

 A completed OSD Detailed Design Checklist. 

 A maintenance schedule. 

 
 

ATTACHMENTS 
 

1. Locality Plan 
2. Aerial Photograph 
3. LEP Zoning Map 
4. LEP Height Map 
5. Approved Stage 1 Plans 
6. Approved Stage 2 Plans 
7. Approved Stage 3 Plans 
8. Proposed Stage 2 Plans  
9. Proposed Stage 3 Plans 
10. Development Consent No. 318/2010/JP  
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ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – AERIAL MAP 
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ATTACHMENT 3 – LEP ZONING MAP



 

LOCAL PLANNING PANEL MEETING 18 SEPTEMBER, 2019              THE HILLS SHIRE 
 

 

PAGE 296 

 

ATTACHMENT 4 –LEP HEIGHT MAP 
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ATTACHMENT 5 – APPROVED STAGE 1 PLANS 

 
SITE PLAN  
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ATTACHMENT 5 – APPROVED STAGE 1 PLANS 
 

 
 

GROUND FLOOR PLAN 
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ATTACHMENT 5 – APPROVED STAGE 1 PLANS 

 

 
 

LEVEL 1 FLOOR PLAN  
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ATTACHMENT 5 – APPROVED STAGE 1 PLANS 
 

 
 

MEZZANINE FLOOR PLAN 



 

LOCAL PLANNING PANEL MEETING 18 SEPTEMBER, 2019              THE HILLS SHIRE 
 

 

PAGE 301 

 

ATTACHMENT 5 – APPROVED STAGE 1 PLANS 
 

 
 

ROOF PLAN 
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ATTACHMENT 5 – APPROVED STAGE 1 PLANS 
 

 
ELEVATIONS 
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ATTACHMENT 5 – APPROVED STAGE 1 PLANS 

 
LANDSCAPE PLAN 
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ATTACHMENT 6 – APPROVED STAGE 2 PLANS 
 

 
SITE PLAN  
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ATTACHMENT 6 – APPROVED STAGE 2 PLANS 
 

 
EXTERNAL COLOURS AND MATERIALS 
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ATTACHMENT 6 – APPROVED STAGE 2 PLANS 
 

 
B2 BASEMENT FLOOR PLAN  
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ATTACHMENT 6 – APPROVED STAGE 2 PLANS 
 

 
BASEMENT B1 FLOOR PLAN  
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ATTACHMENT 6 – APPROVED STAGE 2 PLANS 
 

 
GROUND FLOOR PLAN 
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ATTACHMENT 6 – APPROVED STAGE 2 PLANS 
 

 
FIRST FLOOR PLAN 
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ATTACHMENT 6 – APPROVED STAGE 2 PLANS 
 

 
 

MEZZANINE/OFFICE FLOOR PLAN 
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ATTACHMENT 6 – APPROVED STAGE 2 PLANS 
 

 
ROOF PLAN  
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ATTACHMENT 6 – APPROVED STAGE 2 PLANS 
 

 
NORTH AND SOUTH ELEVATION  
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ATTACHMENT 6 – APPROVED STAGE 2 PLANS 
 

 
EAST AND WEST ELEVATION  
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ATTACHMENT 6 – APPROVED STAGE 2 PLANS 
 

 
SECTIONS  
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ATTACHMENT 6 – APPROVED STAGE 2 PLANS 
 

 
LANDSCAPE PLAN  
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ATTACHMENT 7 – APPROVED STAGE 3 PLANS 
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ATTACHMENT 7 – APPROVED STAGE 3 PLANS 
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ATTACHMENT 8 – PROPOSED STAGE 2 PLANS 
 

SITE PLAN  
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ATTACHMENT 8 – PROPOSED STAGE 2 PLANS  
 

 BASEMENT B2 FLOOR PLAN 
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ATTACHMENT 8 – PROPOSED STAGE 2 PLANS  
 

BASEMENT B1 FLOOR PLAN  
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ATTACHMENT 8 – PROPOSED STAGE 2 PLANS 
  

ROOF PLAN  
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ATTACHMENT 8 – PROPOSED STAGE 2 PLANS 
 

SOUTH & NORTH ELEVATIONS  
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ATTACHMENT 8 – PROPOSED STAGE 2 PLANS 
 

 
EAST & WEST ELEVATIONS  
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ATTACHMENT 8 – PROPOSED STAGE 2 PLANS 
 

SECTIONS   
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ATTACHMENT 8 – PROPOSED STAGE 2 PLANS 
 

 
LANDSCAPE PLAN  
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ATTACHMENT 9 – PROPOSED STAGE 3 PLANS 

SITE PLAN  
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ATTACHMENT 9 – PROPOSED STAGE 3 PLANS 

 
LANDSCAPE PLAN  
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ATTACHMENT 10 - DEVELOPMENT CONSENT NO. 318/2010/JP 
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