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ITEM-1 HILLS LOCAL PLANNING PANEL OPERATIONAL 
GUIDELINES  

THEME: Shaping Growth 

OUTCOME: 
5 Well planned and liveable neighbourhoods that meets 
growth targets and maintains amenity. 

STRATEGY: 
5.1 The Shire’s natural and built environment is well managed 
through strategic land use and urban planning that reflects our 
values and aspirations. 

MEETING DATE: 21 AUGUST 2019 

LOCAL PLANNING PANEL 

AUTHOR: 
GROUP MANAGER – DEVELOPMENT & COMPLIANCE 

CAMERON MCKENZIE 

RESPONSIBLE OFFICER: 
GENERAL MANAGER 

MICHAEL EDGAR 

 

REPORT 

 
The Hills Local Planning Panel commenced in April 2018 and has been conducted under 
Operational Procedures outlined in a Ministerial Direction in February 2018.  The purpose of 
this report is to seek approval of the adoption of specific Local Operational Guidelines for 
The Hills Local Planning Panel. 
 
Schedule 2 of the Environmental Planning & Assessment Act outlines provisions related to 
planning bodies including local planning panels. The Minister for Planning issued a direction 
under 9.1 of the Environmental Planning & Assessment Act setting out operational 
procedures designed to ensure that local planning panels meet their obligations. The 
Ministerial Direction provides that “The panel may determine detailed procedures for the 
execution of efficient and effective meetings.” (Clause 3.3.1). 
 
The Panel has been operating under the operational procedures outlined in the Minister’s 
Direction.  There is now an opportunity to adopt more detailed procedures for efficient and 
effective meetings. The proposed operational guidelines have been prepared based on 
observations of the panel to date and have been subject to review by the Chair of the Panel 
and by senior Council staff. 
 
The Operational Guidelines outline procedures related to declaration of conflicts of interest, 
the submission of the business paper to the Panel, the availability of the Business Paper on 
Council’s website, the notification of applicants and people who have made submissions, 
procedures for addressing the Panel, site inspections, rules for the conduct of the meeting 
and for determinations and minutes. 
 
As the Panel is only required to provide technical advice regarding planning proposals, it 
would streamline the process if a public meeting was not required for this purpose. There is 
no requirement from the State for a Local Planning Panel to hold a public meeting to 
consider a planning proposal. The Panel may be briefed and then provide advice on a 
proposal without a public meeting. This is considered appropriate given that the decision on 
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planning proposals is made by the elected Council, not by the Panel, and given that a 
proponent and objectors, if any, have the opportunity to address the Council at a public 
meeting. 
 
RECOMMENDATION 
 
(1) That the Local Planning Panel adopt the Operational Guidelines as shown in 

Attachment No. 1. 
 
 

ATTACHMENTS 

 
1. The Hills Local Planning Panel Operational Guidelines. 
 
2. Local Planning Panel Ministerial Direction – Operational Procedures, 23 February 

2018. 
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ATTACHMENT 1  

 
THE HILLS SHIRE LOCAL PLANNING PANEL LOCAL OPERATIONAL GUIDELINES 
 
INTRODUCTION 
 

1. These guidelines should be read in conjunction with the provisions relating to local 
planning panels as contained in Division 2.5 and Schedules 2 & 4B and the direction 
made by the Minister for Planning under section 9.1 of the  of the Environmental 
Planning and Assessment Act 1979. They shall remain in force in their present 
form unless amended and may be periodically reviewed. 

 
DETERMINATION OF DEVELOPMENT APPLICATIONS 

BEFORE THE MEETING  

 
2. Panel Chairs and Panel Members will be provided with a draft list of items for a 

meeting two weeks prior to the meeting. Any conflicts of interest are required to be 
declared by the close of business on the day following this notification to the Panel 
Chair, The Hills Shire Council Group Manager – Development and Compliance and 
Councils dedicated email address localplanningpanel@thehills.nsw.gov.au. 
Selected Panel Members may be replaced for that Panel meeting due to any 
identified conflict of interest. 

 
3. The Panel Meeting Business Paper for the Public Meeting will be sent electronically 

to the Panel Chair and selected Panel Members one week preceding a panel 
meeting. If necessary, an electronic link to application documentation such as 
architectural drawings, engineering drawings, etc. may also be sent. Paper copies of 
the Business Paper will also be sent to members by express post on that day. 

 
4. The Business Paper for the Public Meeting will be made publicly available on 

Council’s website the Friday prior to the meeting. 
 

5. Applicants and people who have made written submissions will be advised of the 
Public Meeting date the week prior to the meeting. 

 
6. People wishing to address the Panel at the Public Meeting must register with 

the Panel Coordinator via email at localplanningpanel@thehills.nsw.gov.au by 12 
noon 1 business day prior to the Public Meeting of their intention to do so. 

 
7. Unless the Chair otherwise permits, any person wishing to address the Panel 

must have already lodged a written submission on the subject development 
application. 

 
8. Additional submissions, documents, reports and amended plans will not be 
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received or considered by the Panel at the meeting. 
 

SITE INSPECTIONS 

 
9. Site inspections are held ordinarily in respect of each matter that is to come 

before any meeting of the Panel and when considered necessary by the Chair. Site 
inspections shall, so far as practicable, be held on the same day as the meeting of 
the Panel at which the particular matter is to be considered. 

 
10. Site inspections are not open to applicants, objectors, or members of the public. 

 
11. Council staff will accompany the Panel on-site inspections as appropriate. 

THE PANEL MEETING 

 
12. The Public Meeting of the Panel will generally be held on the third Wednesday of 

each month at Councils Administration Centre. The time of the meeting will be 
determined after review of the agenda. 

 
13. Speakers for Development Applications at the Public Meeting of the Panel shall be 

heard in the following order: 
 

 Any objectors or other persons who wish to make representations; and then 
 The applicant or the applicant’s representative. 

 
 Unless the Panel otherwise permits, any person who addresses the Panel at any 

meeting of the Panel may speak for no more than 3 minutes in respect of any one 
matter before any particular meeting. The Pane l  Chair may exercise discretion 
and allow for an extension of time as required to ensure all issues are properly 
considered. Where there are a large number of objectors with a common interest, the 
Panel may hear a representative of those persons with a view to discharging its 
responsibilities in a timely manner. 

 
14. The Panel Chair or any Panel Member may seek to clarify any matter with the 

speaker. Council staff will be invited to respond to any issues raised by the Panel 
Chair. 

 
15. A person is not entitled to be legally represented at any meeting of the Panel 

unless the Panel Chair grants permission in any particular case. On granting any 
such permission the Panel Chair shall have regard to the following matters: 

 
 the nature and complexity of the matter and whether it involves a question of 

law, 
 whether the person has the capacity to present their submission without legal 

representation, and 
 such other matters as the Chairperson considers relevant. 

 
16. The Panel Chair shall be responsible for the good and orderly conduct of the Public 

Meeting and may do all things and take all steps necessary to control the good and 
orderly conduct of any meeting of the Panel or site inspection carried out by the 
Panel in the performance of its functions. 
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17. A person whether a member of the Panel or a member of the public, shall not 
speak while another person is speaking or otherwise interrupt that person while 
speaking. Nothing in this guideline prevents a member of the Panel from raising 
a point of order.  

 
18. Following the speakers’ addresses on all listed matters, the Panel may deliberate, 

conclude and determine all or any of the matters in the public (open) meeting. 
Alternatively, the Panel may decide to adjourn the meeting t o  d e l i b e r a t e  o n  
a l l  o r  a n y  m a t t e r s . If this occurs, the Panel will return to the public (open) 
meeting to announce its determination. 

 
19. There is no further opportunity for debate with the Panel members or the 

applicant and/or their representatives and speakers are not allowed to enter into 
unsolicited comment or argument with the Panel. 

 
20. Should the Panel resolve to request additional information or seek amendment of 

the application, the Panel may defer the application, providing a written request to 
the applicant with the reasons for deferral, a copy of which will be made available on 
Council’s website.  

 
21. Determinations and any relevant decision of the Panel shall be by a majority of 

votes of members present at a meeting and entitled to vote. If votes are tied the 
Panel Chair will have the casting vote. Voting (including the names and vote of each 
Panel member when the vote is not unanimous) will be recorded in the minutes. 

AFTER THE PANEL MEETING 

 
22. Minutes of the Panel Meeting shall be endorsed by the Panel Chair. 

 
23. Minutes of the Panel Meeting will ordinarily be made publicly available on 

Council’s website within 2 business days following the meeting. Where email or 
postal addresses are available, submitters will be advised of the Panel’s decision. 

 
24. Except where a matter is deferred, the applicant shall be provided with a Notice of 

Determination in accordance with the provisions of the Environmental Planning 
and Assessment Act and Regulations as soon as practicable. 

CONSIDERATION OF PLANNING PROPOSALS 

 
25. Planning Proposals are referred to the Panel for advice only. A proposal is to be 

referred to the Panel before it is forwarded to the Minister under section 3.34 of the 
Environmental Planning and Assessment Act 1979 (forwarded by the Council for a 
Gateway determination). 

 
26. Planning Proposals will be referred to the Panel for advice unless the Council's 

General Manager determines that the planning proposal relates to: 
 

 the correction of an obvious error in a local environmental plan, 
 matters that are of a consequential, transitional, machinery or other minor nature, 

or 
 matters that Council's General Manager considers will not have any significant 

adverse impact on the environment or adjoining land. 
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27. Planning Proposals initiated by an application to Council from a Proponent will be 
forwarded to the Panel for advice prior to the reporting of the matter by Council staff 
to the Elected Council. Any advice formulated by the Panel shall form part of the 
reporting of the matter to the Elected Council. 

 
 

28. Planning Proposals initiated by Council staff will be referred to the Panel for advice 
following reporting and consideration by the Elected Council. If the Elected Council’s 
decision is to forward the Planning Proposal for a Gateway determination, then the 
Panel’s advice shall also be forwarded to the Minister. 

 
29.  Council staff will provide a report to the Panel regarding each Planning Proposal on 

which it is seeking the advice of the Panel in the manner required by the Ministerial 
direction dated 27 September 2018. 

 
30. As Planning Proposals are referred to the Panel for advice only, the Panel will 

generally provide such advice by circulation of papers electronically following a 
briefing by Council staff. The briefing will not involve persons other than Council staff 
and will not be held in public. The consideration of Planning Proposals by the 
Elected Council will be held in public in accordance with the Council’s adopted 
meeting practice. 

 
31. The arrangements for the Panel before the briefing, and general administrative 

matters associated with the Panel shall be generally the same as for development 
applications, including distribution of papers to Panel Members, site inspections, and 
Council staff and administrative support provided by the Council to the panel. 

 
32  Briefings to obtain advice on Planning Proposals will be sought on the same day 
 that the Panel considers Development Applications wherever practicable. The 
 advice from the Panel will be provided within 2 working days of the briefing. 

 
33. The Panel’s advice on Planning Proposals will be published on Council’s website 

within 2 business days following the electronic determination. 
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ITEM-2                                     DA 1666/2016/HB/D - SECTION 4.55 (2) MODIFICATION 
TO AN APPROVED RESIDENTIAL FLAT BUILDING 
DEVELOPMENT - LOT 11 DP 1230994 NIGHTCAP 
STREET NORTH KELLYVILLE  

THEME: Shaping Growth 

OUTCOME: 
5 Well planned and liveable neighbourhoods that meets 
growth targets and maintains amenity. 

STRATEGY: 
5.1 The Shire’s natural and built environment is well managed 
through strategic land use and urban planning that reflects our 
values and aspirations. 

MEETING DATE: 
21 AUGUST 2019 

LOCAL PLANNING PANEL 

AUTHOR: SENIOR TOWN PLANNER 

KATE CLINTON 

RESPONSIBLE OFFICER: MANAGER – DEVELOPMENT ASSESSMENT 

PAUL OSBORNE 

  

Applicant  AE Design Partnership 

Owner  AG Kellyville Pty Ltd 

Consultant/s 
Architect:  
Planning:  
Traffic:  
Acoustics:  
Landscaping:  
BASIX:  
Stormwater:  
Waste Management:  
Quantity Surveyor: 

  
 A E Design Partnership 
 Urbis 
 Varga Traffic Planning Pty Ltd 
 Rodney Stevens Acoustics 
 Iscape Landscape Architecture 
 Green Star Energy Solutions 
 SGC Consulting Engineers 
 Design Cubicle 
 Construction Consultants 

Exhibition / Notification  14 days 

Number Advised  48 

Number of Submissions  1  

Zoning   R1 General Residential 

Site Area  3,393m2 

List of all relevant s4.15(1)(a) 
matters 
 

Section 4.55 (EP&A Act) – Unsatisfactory 
SEPP Growth Centres – Unsatisfactory 
SEPP 65 - Design Quality of Residential Apartment    
Development – Unsatisfactory 
State Environmental Planning Policy – Building Sustainability 
Index (BASIX) 2009 - Satisfactory 
Draft Amendment to SEPP (Sydney Region Growth Centres) 
2006 (North West Priority Growth Area Land Use and 
Infrastructure Implementation Plan) - Unsatisfactory 
North Kellyville Development Control Plan – Unsatisfactory 
Central City District Plan - Satisfactory 
Section 7.11 Contribution: $914,223.20 
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Political Donation  None Disclosed 

Reason for Referral to Local 
Planning Panel  

 1. Residential Flat Building (four or more storeys) 
 2. Departure from Development Standard (>10%) 

Recommendation  Refusal  

 

EXECUTIVE SUMMARY 
 
The subject Section 4.55(2) modification is to amend an approved residential flat building 
development to increase the number of units from 39 to 43 with the addition of a recessed 
fourth level. The basement is proposed to be enlarged to accommodate an additional 5 car 
parking spaces and storage, with associated changes to landscaping. The modifications also 
include internal alterations to accommodate additional building services and the removal of 
platform lifts.  
 
The subject site is located on land zoned R1 General Residential pursuant to State 
Environmental Planning Policy (Sydney Region Growth Centres) 2006. The SEPP limits 
height on the site to 9 metres. Previous modifications to the development have resulted in 
maximum building heights of 10.2 and 10.6 metres (to lift overruns). The proposed 
modifications would further increase the building heights to a maximum of 12.36m and 
12.79m, constituting a total height variation of up to 42.1%,  
 
The resultant built form and scale of the development is not consistent with the envisaged 
and emerging character of the site’s context. The proposed four storey built form is not 
consistent with the Smalls Creek Character Area as described in the North Kellyville DCP.  
 
It is considered that the approved building height, particularly with respect to the number of 
storeys, being three, constitutes an essential component of the existing development 
consent, and therefore the proposed variation to add a fourth storey cannot be considered 
“substantially the same”.  
 
The proposed modifications also do not satisfy design quality principles contained within 
State Environmental Planning Policy No. 65 – Design Quality of Residential Apartment 
Development with respect to context and neighbourhood character, built form and scale, 
density, amenity and aesthetics.  
 
The proposed modifications were notified to the surrounding area and one (1) submission 
was received.  
 
The application is recommended for refusal. 
 

BACKGROUND 
 
A Deferred Commencement Development Consent 1666/2016/HB was issued under 
Delegated Authority on 22 August 2017 for a residential flat building development comprising 
39 apartments and 49 car parking spaces within proposed Lot 11 in a subdivision of Lot 3 
DP 23258 and Lots 40, 41 and 42 DP 1193771. 
 
A Section 96(1A) Modification Application 1666/2016/HB/A was approved under Delegated 
Authority on 14 November 2017 to amend the approved stormwater drainage system and 
eliminate the need to drain through downstream properties. This enabled the deletion of the 
Deferred Commencement condition relating to the registration of the easement over the 
downstream property.  
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A further Section 96(1A) Modification Application 1666/2016/HB/B was approved under 
Delegated Authority on 16 February 2018 to provide a lift to both buildings and amend the 
internal layouts and basement car park to facilitate revised fire stairs and proposed lifts.  
 
Section 4.55(1A) Modification Application 1666/2016/HB/C was approved by The Local 
Planning Panel on 19 September 2018. The modification was to increase the floor to floor 
heights of the three residential levels within Buildings A and B from the approved 2.9 metres 
to 3.1 metres. The ground floor level of Building B was also increased by 350mm to ensure 
the satisfactory management of stormwater on the site. The modification increased the 
overall height of the buildings by 600mm with the two lift overruns exceeding the height 
control by 1.2 metres (Building A) and 1.6 metres (Building B). As a result, the maximum 
height of the development was increased to 10.6 metres which represented a further 5.2% 
variation to the control and an overall variation of 17.8%. The building height excluding the 
lift overruns was 9.8 metres at the highest point. No change to unit numbers, apartment mix, 
parking or external finishes were made. 
 
The subject Section 4.55(2) Modification Application 1666/2016/HB/D was lodged on 21 
March 2019. The applicant was requested to submit a revised concept stormwater plan, 
MUSIC and DRAINS files and stormwater report on 16 April 2019 and this information was 
provided 2 May 2019 and was to the satisfaction of Council’s Subdivision Engineer. 
 
The applicant was advised on 14 May 2019 that the proposed additional density and building 
height would not be supported and withdrawal of the application was recommended. The 
applicant requested the application be assessed and submitted amended plans to 
demonstrate compliance with minimum unit sizes and adaptable housing requirements 
together with additional supporting documentation with regard to relevant SEPP 65 Design 
Principles.  
 
An unrelated Section 4.55(1A) Modification 1666/2016/HB/E for the site was approved under 
Delegated Authority on 29 May 2019 to facilitate a staged Construction Certificate and split 
the Section 7.11 contributions into two stages. The modification did not involve any changes 
to the built form.  
 

PROPOSAL 
 
The subject modification seeks approval for the following: 
 

 An additional upper level comprising 4 x 2 bedroom penthouse apartments (two 
apartments in Building A, and two apartments in Building B) resulting in a total 43 
apartments; 
 

 Additions to the basement level to increase parking from 49 spaces to 54 spaces 
plus additional storage; 

 
 Internal alterations to approved apartments to provide additional building services 

whilst maintaining compliance with minimum apartment sizes; 
 

 Removal of platform lifts; 
 

 Modifications to landscaping as a result of the basement additions. 
 
 



 

LOCAL PLANNING PANEL MEETING 21 AUGUST, 2019               THE HILLS SHIRE 

 

 

PAGE 16 

 

 

ISSUES FOR CONSIDERATION 
 
1. Compliance with Section 4.55 of the Environmental Planning & Assessment 

Act, 1979 
 
Under the provisions of Section 4.55 of the Environmental Planning and Assessment Act, 
1979, Council may, in response to an application, modify a consent if the development, as 
modified, is “substantially the same” development as originally approved. 
 
The “substantially the same” test requires a qualitative and quantitative analysis to be 
undertaken before and after the modification. Moto Projects (No. 2) Pty Ltd v North Sydney 
Council [1999] NSWLEX 280 describes the following: 
 

55.  The requisite factual finding obviously requires a comparison between the 
development, as currently approved, and the development as proposed to be 
modified. The result of the comparison must be a finding that the modified 
development is “essentially or materially” the same as the approved 
development.   

 
56. The comparative task does not merely involve a comparison of the physical 

features or components of the development as approved and modified where 
that comparative exercise is undertaken in some type of sterile vacuum. 
Rather, the comparison involves an appreciation, qualitative, as well as 
quantitative, of the developments being compared in their proper contexts 
(including the circumstances in which the development consent was 
granted).” 

 
In assessing a proposed modification, Council is to consider whether a modification will vary 
an “essential component” of a development. Decisions made by the Land and Environment 
Court have found that if a particular element of the original consent, or “essential 
component”, was to be varied, the development is therefore not “substantially the same” 
(Council of Trinity Grammar School v Ashfield Council [2015] NSWLEC 1086, Innerwest 888 
Pty Ltd v Canterbury Bankstown Council [2017] NSWLEC 1241 et al).  
 
The applicant supported the proposed modification with an assessment of both qualitative 
and quantitative factors to address the “substantially the same” test, which were summarised 
as follows: 
 

- The nature and essence of the development remains the same, in that it is a 
residential flat building with basement parking; 

 
- The approved residential uses of the building remain unchanged; 
 
- The site coverage of the building remains unchanged; 
 
- Whilst there is [an] increase in apartments [four], the intensity of the development 

remains substantially the same; 
 
- There will be no change to the existing floorplates or apartment layout; 
 
- The internal amenity of the approved apartments is not altered; 
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- The development, as modified, continues to achieve compliance with the key ADG 
amenity criteria; 

 
- The external impacts (overshadowing, aural and visual privacy, separation distances, 

landscaping, public domain interface and overall visual bulk) of the development 
remain substantially the same; 

 
- Any traffic impacts associated with the additional four apartments will be negligible; 
 
- Excavation associated with the expanded basement will not result in additional 

adverse environmental impacts; and 
 
- The proposed modifications will not be detrimental to the existing or future locality, 

notwithstanding the breach in the height limit. 
 
Comment: 
 
In quantitative terms, the proposed modifications would result in the following changes: 
 

- 1.3% decrease in deep soil planting due to enlarged basement; 
- 10.3% increase in units (4 additional units); 
- Additional (fourth) storey consisting of four units; 
- Increased density by 11.8 dwelling p/ha; 
- Increased building height by 2.16m – 2.19m; 
- 1% decrease in landscaped area; 
- Additional 4 residential and 1 visitor car parking spaces; 
- Increased overshadowing of adjoining child care centre at 3pm; and 
- A nett increase in traffic generation of 1 vehicle per hour in AM and PM peak periods.   

 
Whilst many of the above quantitative measures may be considered “substantially the 
same”, the proposed modifications are also required to be considered in qualitative terms, 
with regard to the site’s context and to determine whether the “essence” of the development 
can be considered substantially the same. A qualitative comparison between the approved 
and the modified development relies on the compatibility of the building within the local site 
context and the associated amenity impacts to the surrounding area. 
 
The proposed fourth storey to accommodate the additional units, is recessed and is provided 
with setbacks which assist in mitigating possible privacy impacts on the surrounding area. 
The additional units do however result in some additional overshadowing of the adjoining 
child care centre. Notwithstanding this, the approved three storey built form of the 
development and the associated bulk and scale are considered to be essential components 
of the existing approved development that would be undermined by the proposed 
modifications. 
 
In its current approved form, the development provides an appropriate response to the 
context of the site and the form of existing and envisaged future development in the locality 
such that even minor increases in quantitative measures as a result of the proposed 
modifications cannot be considered reasonable. With the exception of lift overruns, the 
development currently largely complies with the 9 metre building height limit imposed on the 
site and surrounding land in the immediate vicinity, with a maximum building height at the 
highest point (excluding lift overruns) of 9.8m. Despite increases in height approved under 
previous modifications, the essence of the building as a three storey development, and its 
overall bulk and scale has remained the same.  
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The site’s context is determined by the controls that are applicable to the land under the 
SEPP and the North Kellyville DCP, the physical characteristics of the locality (ie. 
topography, environmental factors) in addition to the form of existing approved development, 
and envisioned future development in the vicinity of the site. Specific reference is made to 
the zoning, height of building and residential density maps provided in Attachments 3, 4 and 
5,  and the location of the site within the Smalls Creek Character Area as defined by the 
North Kellyville DCP (refer Attachment 6). A review of all these factors paints a clear picture 
of the site’s context within which the currently approved development currently fits.  
 
The site is located downslope from the North Kellyville local centre and is positioned well 
within the area intended for lower scale development as demonstrated by the zoning, height 
and density maps. The surrounding existing development is characterised by single storey 
dwellings to the north, a single storey child care centre to the south, undeveloped R1 
General Residential zoned land to the west which directly adjoins land zoned E4 
Environmental Living, and an approved part three, part five storey development to the east, 
the built form of which deliberately responds to the split 9 metre / 16 metre height limit on 
that land. Further to the south on the opposite side of Withers Road, development is 
characterised by two storey attached housing, single and two storey dwelling houses and a 
three storey residential flat building. Nothing in the site’s context indicates that a higher built 
form and density are warranted on the site. 
 
In some quantitative terms, such as a minor decrease in deep soil planting or  traffic 
generation, the proposed modifications are not be considered significant enough such that 
the development could be considered not substantially the same. However, when 
considered in qualitative terms, with respect to the impacts of the proposed building height 
and density on the character of the area and having regard to the site’s position outside of 
the area planned to accommodate the greatest residential densities and commercial activity, 
the proposed modifications do not provide an appropriate response, nor contribution to the 
site’s context. The additional building height non-compliance and fourth storey change an 
essential element or “essence” of the development such that it is not considered to be 
substantially the same.  
 
The proposed modifications are not considered to be substantially the same development as 
approved, and therefore are not supported pursuant to Section 4.55 of the Environmental 
Planning and Assessment Act, 1979.   
 
2. Compliance with Requirements of SEPP (Sydney Region Growth Centres) 2006 
 
(i) Permissibility 
 
The approved development is defined as a residential flat building: 
 
“residential flat building” means a building containing three or more dwellings, but does 
not include an attached dwelling or multi dwelling housing. 
 
Pursuant to the Land Use Table in Appendix 2 North Kellyville Precinct Plan, modifications to 
an approved residential flat building are permitted with consent within the R1 General 
Residential zone. 
 
(ii) Zone Objectives 
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The site is zoned R1 General Residential under Appendix 2 North Kellyville Precinct Plan of 
SEPP (Sydney Region Growth Centres) 2006. The objectives of the zone are: 
 

The objectives of the zone are: 
 

 To provide for the housing needs of the community. 
 

 To provide a variety of housing types and densities. 
 

 To enable other land uses that provides facilities or services to meet the day 
to day needs of residents. 

 

 To encourage medium density housing in locations of high amenity adjoining 
open space and accessible transport corridors. 

 

 To support the well-being of the community, including educational, 
recreational, community, religious and other activities, and where appropriate, 
neighbourhood shops if there will be no adverse effect on the amenity of 
proposed or existing nearby residential development. 

 

The proposed modification is consistent with the stated objectives of the zone, in that the 
proposal would provide for the housing needs of the community with the addition of four 
more units. The proposed modification is not however, required for this purpose since the 
existing approved development makes an adequate contribution in its current form.  
 

 (iii) Development Standards 
 

The following addresses the relevant principal development standards of the SEPP relevant 
to the subject proposal: 
  

CLAUSE REQUIRED APPROVED PROPOSED COMPLIES 

4.1AB 
Minimum lot 
sizes for 
residential 
development 
in certain 
zones 

Minimum 4,000m2 3,393m². 
 

No change 
 

No – justified 
with original 
DA – no 
change to 
site area with 
s4.55 

4.1B 
Residential 
density. 

Minimum 12.5 
dwg/ha. 

Approved: 
114.9dwg/ha 
 

Proposed: 126.7 
dwg/ha 

Yes  

4.3 Height of 
buildings. 

9 metres (Building A) 
10.2m 
 
(Building B) – 
10.6m 

(Building A) 
11.23m 
12.36m – lift 
overrun 
(Building B) 
11.91m 
12.79m – lift 
overrun 

No – 
comments 
below 

4.6 
Exceptions to 
development 
standards. 

Exceptions will be 
considered subject 
to appropriate 
assessment. 

Variation to 
minimum site 
area addressed. 

No change Yes – 
addressed 
with original 
DA, and not 
required for 
s.4.55. 
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a. Variation to Height 
 

(i)  Clause 4.6 – Not Applicable to a Section 4.55 
 
Case law demonstrates that for a Section 4.55 application, a Clause 4.6 Exceptions to 
Development Standards is not required. 
 
The relevant judgments originating with North Sydney Council v Michael Standley and 
Associates Pty Ltd 1998 say that Section 4.55 is a ‘free-standing provision’, meaning that “a 
modification application may be approved notwithstanding the development would be in 
breach of an applicable development standard were it the subject of an original development 
application”. A Section 4.55 modification authorises the development to be approved 
notwithstanding any breach of development standards. Section 4.55 is a broad power to 
approve, subject to its own stand-alone tests (such as the “substantially the same” test, and 
a requirement to consider all relevant s.4.15 matters). Section 4.55 does not rely upon 
having any SEPP 1 objection or Clause 4.6 variation in order to enliven that power to 
approve. 
 
The Courts have stated that SEPP 1 cannot be used at Section 4.55 stage, as SEPP 1 
expressly only applies ‘where a development application is made’, not when a modification 
application is made. The same would apply to Clause 4.6 variations, which expressly only 
regulates whether ‘development consent’ may be granted, not whether an existing consent 
may be modified. 
 
As such, a Clause 4.6 variation has no application to Section 4.55 modifications and is not 
relevant to the subject application.  
 
(ii) Proposed height variation  
 
SEPP Sydney Region Growth Centres 2006 limits the height of development on the site to 9 
metres. The site is bound on all sides by land that is also subject to a 9m height limit (refer 
Attachment 3). The lower scale envisioned built form for the area is also reflected in the 
Smalls Creek Character Area description for areas north of Withers Road (North Kellyville 
DCP).    
 
The development as originally approved complied with the maximum height limit. A 
subsequent Section 96 Modification (DA No. 1666/2016/HB/B) approved a 12.6% variation 
to the building height control to allow for the provision of a lift for each building.  A further 
modification (DA No. 1666/2016/HB/C) approved increased floor to floor heights, increasing 
the overall height of the buildings by 600mm with the two lift overruns exceeding the height 
control by 1.2 metres (Building A) and 1.6 metres (Building B). As a result, the maximum 
height of the development was increased to 10.6 metres, being a further 5.2% variation to 
the control and an overall variation of 17.8%. The building height excluding the lift overruns 
was 9.8 metres at the highest point.  
 
The previously approved modifications to the building height of the development (DA No. 
1666/2016/HB/C) were considered reasonable since the design of the buildings ensured that 
the habitable floor space was almost entirely contained below the maximum building height 
line. Furthermore, the areas of non-compliance were associated with the lift overruns. The 
non-compliance did not result in any significant additional overshadowing, privacy or 
overlooking impacts. The proposal maintained its three storey built form and was consistent 
with the desired future character of the locality. The modifications did not propose changes 
to the approved floor space, number of units or apartment mix for the development.  
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The subject Section 4.55(2) seeks to add a recessed upper level to provide four penthouse 
apartments and would increase the overall height of the building to 12.36m (Building A) and 
12.79m (Building B), including lift overruns, which is an increase in height of 2.16m – 2.19m, 
and a total building height variation of up to 42.2%. The height of the buildings excluding the 
lift overruns would be 11.23m and 11.91m, being a variation of up to 32.3%.  
 
The objectives of the SEPP are: 
 
(a) to preserve the amenity of adjoining development in terms of solar access to 

dwellings, private open space and bulk and scale, 
 
(b) to provide for a range of residential building heights in appropriate locations that 

provide a high quality urban form, 
 
(c) to facilitate higher density neighbourhood and town centres while minimising impacts 

on adjacent residential areas, 
 
(d) to provide appropriate height controls for commercial development, 
 
(e) to restrict the height of buildings within the curtilage of heritage items. 
 
Whilst the design of the development has sought to minimise impacts on the amenity of the 
surrounding area in terms of privacy and overshadowing through setbacks, the additional 
units will contribute to a greater bulk and scale that will be inconsistent with the low scale 
character and amenity of the surrounding area. Furthermore, the addition of four units is not 
considered necessary to achieve a higher quality urban form than that which is already 
approved.  
 
As illustrated in the SEPP minimum density, zoning and building height maps, the site is not 
located within or adjacent to the core of the local centre, zoned B2, where the greatest 
building heights and commercial / residential densities were envisioned and have been 
approved. The site is more intrinsically linked to land at the outer edges of the centre as it 
transitions to R2 Low Density Residential and E4 Environmental Living zoned land towards 
the slope down to Smalls Creek. The bulk and scale resulting from the additional height and 
variation of up to 42.2% is not appropriate in the site’s location and does not reflect the 
planned or emerging context or streetscape.  
 
The proposed modifications are therefore inconsistent with objectives (a), (b) and (c) of 
Clause 4.3 Height of Buildings.  
 
3. Compliance with State Environmental Planning Policy (SEPP) No. 65 – Design 

Quality of Residential Apartment Development 
 
The proposed modifications comply with the requirements of the Apartment Design Guide as 
outlined below: 
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Clause Design Criteria Approved / Complies Proposed / Complies 

Siting  

Communal 
open space 

25% of the site with 50% 
of the area to achieve a 
minimum of 50% direct 
sunlight for 2 hours at 
midwinter. 

Yes, 33.5% (1127m²) 
communal open space 
provided.  
 
Yes, the communal 
open space receives 
the required 2 hours to 
50% of the area 
between 1pm and 3pm. 

Yes, No 
change 

Deep Soil 
Zone 

7% of site area. On some 
sites it may be possible to 
provide a larger deep soil 
zone, being 15% for sites 
greater than 1500m2. 

Yes, 28% (966m²). Yes, Reduced by 1.3% 
to 26.7%. 15% has a 
minimum dimension of 
6m. 

Separation For habitable rooms, 12m 
up to 4 storeys, 18m for 5-
8 storeys.  

Yes, min 12m 
separation. 

Yes, 21.29m to 
proposed fourth floor 

Visual 
privacy 

Visual privacy is to be 
provided through use of 
setbacks, window 
placements, screening 
and similar. 

Yes, provided. Yes, adequate 
setbacks are provided 
to adjoining land to 
mitigate privacy 
impacts:  
- 23m to northern 

side of Nightcap 
Street 

- 32m to the RFB on 
eastern side of 
Sundown Rd 

- 19.6m to southern 
preschool boundary 

- 20.8m to western 
boundary. 

Car Parking Car parking to be provided 
based on proximity to 
public transport in 
metropolitan Sydney. For 
sites within 800m of a 
railway station or light rail 
stop, the parking is 
required to be in 
accordance with the RMS 
Guide to Traffic 
Generating Development 
which is: 
 
Metropolitan Sub-
Regional Centres: 
0.6 spaces per 1 bedroom 
unit. 
0.9 spaces per 2 bedroom 
unit. 

Yes, the development 
is not located within a 
metropolitan sub-
regional centre.  
41 resident spaces and 
8 visitor spaces are 
provided which 
complies with the 
parking requirement. 

Yes, 54 spaces (45 
resident spaces and 9 
visitor spaces) 
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1.40 spaces per 3 
bedroom unit. 
1 space per 5 units (visitor 
parking). 

Designing the Building  

Solar and 
daylight 
access 

Living and private open 
spaces of at least 70% of 
apartments are to receive 
a minimum of 2 hours 
direct sunlight between 
9am and 3pm midwinter. 

Yes, 74%. Yes, 76% 

Natural 
ventilation 

At least 60% of units are 
to be naturally cross 
ventilated in the first 9 
storeys of a building.  

Yes, 69%. Yes, 65% 

Ceiling 
heights 

For habitable rooms – 
2.7m. 
For non-habitable rooms – 
2.4m. 
For two storey apartments 
– 2.7m for the main living 
floor and 2.4m for the 
second floor, where it’s 
area does not exceed 
50% of the apartment 
area. 

Yes, ceiling heights are 
2.7m. 

Yes, 2.7m 

Apartment 
size  

Minimum unit sizes: 
Studio – 35m2 
1 bedroom – 50m2 
2 bedroom – 70m2 
3 bedroom – 90m2 
 
The minimum internal 
areas include only one 
bathroom. Additional 
bathrooms increase the 
minimum internal areas by 
5m2 each. 

Yes, 1 bedroom unit 
(internal floor area: 57-
67m²). 
 
2 bedroom units 
(internal floor areas: 
75m² - 92m²). 
 
3 bedroom units 
(internal floor areas: 
99m²). 

Yes, Additional 2 
bedroom units are 
between 78.4m2 - 
80m2 
 
 

Apartment 
layout 

Habitable rooms are 
limited to a maximum 
depth of 2.5 x the ceiling 
height. 
In open plan layouts the 
maximum habitable room 
depth is 8m from a 
window. 

Yes, provided. Yes 

Balcony 
area 

Studio – 4m2 with no 
minimum depth 
1 bedroom – 8m2 with a 
minimum depth of 2m 
2 bedroom – 10m2 with a 
minimum depth of 2m 
3 bedroom – 12m2 with a 

Yes, all balconies 
provide the required 
area.  

Yes 
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minimum depth of 2.4m 
 
For units at ground or 
podium levels, a private 
open space area of 15m2 
with a minimum depth of 
3m is required. 

Storage Studio – 4m3 
1 bedroom – 6m3 
2 bedroom – 8m3 
3+ bedrooms – 10m3 

 

At least 50% of the 
required storage is to be 
located within the 
apartment. 
 

Yes, provided. Yes 

Apartment 
mix 

A variety of apartment 
types is to be provided 
and is to include flexible 
apartment configurations. 

Yes, mix provided.  
4 x 1 bedroom units. 
31 x 2 bedroom units. 
4 x 3 bedroom units. 

Yes 

 
Design Principles 
 
The applicant submitted a Design Verification Statement prepared by Rogan Dickson of AE 
Design Partnership (registered architect). The Development Application has been assessed 
against the relevant design quality principles contained within the SEPP as follows: 
 
(i)  Context and Neighbourhood Character 
 
The site is located in the North Kellyville Release Area within the northern section of the 
Smalls Creek Character Area, which is bisected by Withers Road. Lower scale residential 
development is envisioned for the northern section of Smalls Creek to response to steeper 
topography. Higher residential development is envisioned for the southern section of Withers 
Road due to gentler slopes and proximity to Rouse Hill Major Centre and Hezlett Road.  
 
The site is separated from land zoned R2 Low Density Residential by Nightcap Street to the 
north, and by Sundown Road from land zoned part R1 General Residential and R3 Medium 
Density Residential to the east. The site adjoins land zoned R1 General Residential to the 
west which is yet to be developed, and also to the south, currently occupied by a child care 
centre.  
 
The site is located outside of the area that is intended for the greatest concentrations of 
height and density in relation to the North Kellyville Local Centre. The description of the 
Smalls Creek Character Area north of Withers Road and the scaling down of heights and 
densities as shown in the SEPP maps for Height of Buildings, Density and Zoning (refer 
Attachments 3, 4 and 5) tells of a character that is responds to its context and position in 
relation to the centre. The site is located downslope of the town centre (land zoned B2 Local 
Centre) by levels of between approximately 9-13 metres, towards the creek, where land is 
zoned E4 Environmental Living due to the topography and vegetation.  
 
These factors illustrate that, in order to provide a satisfactory response to the immediately 
surrounding context and neighbourhood character, the site is not intended to accommodate 
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buildings of a greater height than three storeys as is currently approved. The streetscape is 
intended to be characterised by development of up to 9 metres, or three storeys. The 
proposed modifications will not enhance the emerging lower scale qualities and identity of 
the area.  
 
The proposed modifications are inconsistent with Principle 1 – Context and Neighbourhood 
Character.  
 
(ii) Built Form and Scale  
 
Good design achieves a scale, bulk and height appropriate to the existing or desired future 
character of the street and surrounding buildings, and also achieves an appropriate built 
form for a site in terms of alignments, proportions, articulation and so on. Appropriate built 
form also contributes to the character of streetscapes. 
 
Design elements including the skillion roof, varied materials and large rear and side setbacks 
to the proposed additional units have been incorporated in an attempt to reduce the bulk and 
scale of the development and material impacts on the surrounding land. Residential amenity 
internal to the site is maintained.  
 
However, despite these measures, the addition of a fourth storey and further variation of the 
building height controls results in a development with a bulk and scale that is out of 
character with the low scale residential character that is emerging in the locality, and out of 
character with the maximum three storey height of the nearest approved residential flat 
building development also located within the R1 General Residential zone. The proposed 
modifications will not make an appropriate contribution to the streetscape of Nightcap Street 
in particular.  
 
The proposed modifications are inconsistent with Principle 2 – Built Form and Scale. 
 
(iii)  Density 
 
Appropriate densities are consistent with the area’s existing or projected outcome and are 
appropriate to the site and its context. The locality is currently subject to minimum density 
controls (the subject site being 12.5 dwellings p/ha), but is proposed under draft 
amendments to the SEPP (SRGC) to also be subject to a density cap. The draft density 
range for the site of between 15-35 dwellings per hectare equates to a minimum of 5 and 
maximum of 11.9 dwellings.  The proposal for 43 units would result in a density of 126.73 
dwellings per hectare, being a total variation of 31 units, significantly exceeding the 
proposed maximum density. The approved density is currently 114.9 dwellings per hectare.  
 
Whilst additional density can be accommodated without adverse impacts on the residential 
amenity of the site itself, the resultant four storey bulk and scale of the proposed 
modifications is out of character with the site’s existing and future context. 
 
The proposed modifications are inconsistent with Principle 3 – Density. 
 
(iv)  Sustainability 
 
The design achieves good natural ventilation which then contributes significantly to the 
reduction of energy consumption, resulting in a lower use of valuable resources and the 
reduction of costs. A BASIX certificate has been lodged. The energy rating of the residential 
units has been assessed and satisfies the BASIX requirements.  
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(v)  Landscape  
 
The site will be landscaped appropriately. The proposed landscaping integrates with the 
overall appearance of the development. The proposed modifications would result in a minor 
1.3% reduction in deep soil planting however the required area is still provided.  
 
(vi)  Amenity 
 
Good design positively influences internal and external amenity for residents and 
neighbours. Achieving good amenity contributes to positive living environments and resident 
well-being. 
 
The key elements of the building design incorporates satisfactory access/circulation, 
apartment layouts, ceiling heights, private open space, common open space, energy 
efficiency rating, adaptability and diversity, safety, security and site facilities.  
 
The additional bulk and scale of the development resulting from the proposed modifications, 
namely the addition of a fourth storey, will detract from the visual amenity of the surrounding 
streetscape which was to be characterised by development with a maximum height of 9 
metres or three storeys.  
 
The proposed modifications are inconsistent with Principle 6 – Amenity. 
 
(vii)  Safety 
 
The proposed modifications achieve an appropriate level of safety and security within the 
development and with regard to the public domain.  
 
(viii)  Housing Diversity and Social Interaction 
 
The development provides for an appropriate range of units types and sizes which respond 
appropriately to the site’s social context.  
 
(ix)  Aesthetics 
 
Good design achieves a built form that has good proportions and a balanced composition of 
elements, reflecting the internal layout and structure. Good design uses a variety of 
materials, colours and textures. The visual appearance of a well-designed apartment 
development responds to the existing or future local context, particularly desirable elements 
and repetitions of the streetscape.  
 
An appropriate composition of building elements, material textures and colours has been 
used in the proposed modified design of the building. The applicant has attempted to reduce 
the overall bulk and scale of the additional level through the use of setbacks and lightweight 
materials. However, despite design elements, a four storey residential flat building does not 
appropriately respond to a low density streetscape context where the maximum height is 
intended to range between one and three storeys within a 9 metre height limit. 
 
The proposed modifications are inconsistent with Principle 9 – Aesthetics. 
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4.  Draft Amendment to State Environmental Planning Policy (Sydney Region 
Growth Centres) 2006 

 
In May 2017, the Department of Planning released the draft North West Land Use and 
Infrastructure Implementation Plan. In addition to a new growth centres structure plan and an 
infrastructure schedule the package proposes a draft amendment to State Environmental 
Planning Policy (Sydney Region Growth Centres) 2006 and associated draft changes to the 
DCP.  The proposed changes include the introduction of density bands (rather than only 
minimum density) and reinstatement of minimum lot sizes for all residential areas (that were 
removed as part of the 2014 Housing Diversity changes).  
 
The Explanation of Intended Effect states that “a consent authority is not required to apply 
the provisions of the Explanation of Intended Effects to a DA lodged before May 22 2017”.  
The subject Development Application was lodged on 21 March 2019. The proposed 
amendments are required to be taken into consideration pursuant to Section 4.15 of the 
EP&A Act, being a “proposed instrument that is or has been the subject of public 
consultation under this Act and that has been notified to the consent authority …” 
 
Clause 4.1B ‘Residential Density’ in Appendix 2 ‘The Hills Growth Centres Precinct Plan’ of 
the SEPP (SRGC) 2006 states the following: 
 

“(1)  The objectives of this clause are as follows: 

 
(a)  to establish minimum density requirements for residential development within 

 the North Kellyville Precinct, 
 

(b)  to ensure that residential development makes efficient use of land and 
 infrastructure, and contributes to the availability of new housing, 

 

(c)   to ensure that the scale of residential development is compatible with the     
 character of the precincts and adjoining land. 

 (3) The density of any development to which this clause applies is not to be less than 
the density shown on the Residential Density Map in relation to that land. 

(4) In this clause: 

 density means the net developable area in hectares of the land on which the 
development is situated divided by the number of dwellings proposed to be 
located on that land. 

 

 net developable area means the land occupied by the development, including 
internal streets plus half the width of any adjoining access roads that provide 
vehicular access, but excluding land that is not zoned for residential purposes.” 

 

Clause 4.1B is proposed to be amended to introduce a minimum and maximum density 
band. The ‘Explanation of Intended Effect’ published by the Department of Planning which 
accompanies the proposed amendments to the Growth Centres SEPP states the following 
proposed density bands in the North Kellyville Precinct: 

 

https://www.legislation.nsw.gov.au/#/view/EPI/2006/418/maps
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Appendix 1 of the ‘Explanation of Intended Effect’ provides an amended Residential Density 
Map for the North West Priority Land Release Area, which confirms that the subject site is 
proposed to be located in the 15-35 dwelling density range (per hectare).  

 
 
 
 

 

 

 

 

 

 

 
The Growth Centres SEPP currently specifies a minimum density provision of 12.5 dwellings 
per hectare. The draft amendment to impose a maximum density range of between 15-35 
dwellings per hectare equates to a minimum of 5 and maximum of 11.9 dwellings being 
permitted on the site. The proposal for 43 units would result in a density of 126.73 dwellings 
per hectare, being a total variation of 31 units. The approved density is currently 114.9 
dwellings per hectare.  
 
Urban development has occurred in North Kellyville above the average growth rate. The 
intention of dwelling density bands is to provide a framework so that new communities can 
be delivered in line with the required infrastructure and services. As discussed in this report, 
the site is located on the outskirts of the area intended to accommodate the greatest 
densities in proximity to the North Kellyville Local Centre.  
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The additional units do not make an essential contribution to housing choice or economic 
viability of the nearby local centre. Existing approvals for residential development in closer 
proximity to the centre respond to this need in a manner that is already far beyond the 
densities that were anticipated for the area.  
 
The existing zoning, building height and residential density SEPP maps reinforce the site’s 
intended context in addition to the Smalls Creek Character Area description. The additional 
density proposed in the modifications is inconsistent with density objective (c) of Clause 4.1B 
of the Growth Centres SEPP as the scale of the proposed development is inconsistent with 
the desired character of the precinct in the immediate vicinity of the site.  
 
The proposed development currently does not comply with the maximum density permitted 
under the draft amendments to the Growth Centres SEPP and Box Hill DCP 2017 and is 
considered unacceptable with regard to density.  
 
5. Compliance with North Kellyville Development Control Plan 
 
Character Area 
 
The subject site is located in the Smalls Creek Character Area.  The DCP states the 
following in regards to the character area:  
 
The Smalls Creek Character Area is a residential area that will take advantage of the gentler 
slopes along Smalls Creek. In comparison to Cattai Creek, the gentler slopes along Smalls 
Creek have greater development potential with good access to Smalls Creek and the 
riparian corridors, which will be publicly accessible. This location will also provide views over 
urban areas and the Blue Mountains to the west. On the eastern side of the Smalls Creek 
Character Area along Hezlett Road, rural landscape views to the east may be achievable.  
 
The Smalls Creek Character Area has been divided into two areas (north and south) 
bisected by Withers Road, which respond more specifically to the topography and landscape 
features of that area.  
 
Lower residential densities in this character area will be located in the northern section of the 
Smalls Creek Character Area (north of Withers Road) due to the steeper slopes. Higher 
residential densities in this character area will be located in the area south of Withers Road, 
due to gentler slopes and its proximity to Rouse Hill Regional Centre and Hezlett Road. 
Small lot/attached housing will be encouraged along Hezlett Road and bus stops.  
 
Smaller lots are encouraged along the riparian corridors to take advantage of the amenity of 
Smalls Creek and its tributaries. Small lot/attached housing is also encouraged along Hezlett 
Road and Withers Road to take advantage of this main transport route and its links to areas 
outside of the Precinct, such as Rouse Hill Regional Centre. All other areas will be 
characterised by detached housing.  
 
Riparian corridors are one of the key elements in the open space network in this character 
area, which will be characterised by linear parks that provide opportunities for passive 
recreation, such as walking tracks, cycle ways and picnic areas, as well as visual amenity. 
 
The site is located on the northern side of Withers Road, which stipulates lower residential 
densities. The site is located approximately 330 metres from the North Kellyville Local 
Centre, and is positioned in the middle of an R1 General Residential zone, opposite land 
zoned R2 Low Density Residential which is partially occupied by dwelling houses. The site is 
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also located downslope of the Centre by approximately 9-13 metres as the land slopes 
towards Smalls Creek and the E4 Environmental Living zone which starts 75 metres from 
the site. The site is intended to accommodate residential development with a maximum 
height of 9 metres. The current form of the development, whilst including a minor height 
variation (with the exception of lift overruns), is appropriate within the site’s context. The 
addition of a fourth storey and built form whereby the entire additional units would exceed 
the height limit is clearly inconsistent with the emerging streetscape and as intended under 
the DCP for the Smalls Creek Character Area.    
 
Development Controls 
 
The DCP does not explicitly have controls for residential flat buildings in the R1 General 
Residential zone. The original development and proposed modifications have been 
assessed with regard to the controls pertaining to the R3 Medium Density Residential zone. 
The proposed modifications fully comply with the DCP controls with the exception of 
minimum lot size (4,000m2) which was addressed as part of the original application.  
 
6.   A Metropolis of Three Cities – the Greater Sydney Region Plan 
 
The Central City District Plan contains ‘Directions for Liveability’. The plan seeks to provide 
housing in locations which are easily accessible by public transport to reduce commuting 
time and in places which are liveable, walkable and cycle friendly. Although the additional 
dwellings are provided in a location close to the local centre, the locality is not well serviced 
by public transport. As outlined in this report, the proposed modification remains 
unsatisfactory.  
 
7. Issues Raised in Submissions 
 
The proposal was exhibited and notified for 14 days. The issues raised in the submissions 
are summarised below. 
 

ISSUE/OBJECTION COMMENT 

Objection to the addition of another storey. 
Further increase in height cannot be 
justified.  

The addition of a fourth storey will result in a 
bulk and scale that is incompatible with the 
locality. 

Existing privacy is already affected by the 
approved development. A further increase 
in height will increase views into the 
backyard. It is unfair and wrong that a 
house be required to have screening on a 
rear facing balcony if further units are 
permitted to view into the back yard with 
no screening.  

Whilst balconies of proposed additional units 
are oriented towards low density residential 
development, they will be separated by the 
width of Nightcap Street and building setbacks 
which is sufficient to maintain privacy.  
 

Views from adjoining properties will be 
impacted and will create a further sense of 
overdevelopment. 

An additional four units within a fourth storey 
will contribute to the bulk and scale of the 
development and will detract from the visual 
amenity of the area.  

Privacy and sunlight to the child care 
facility will be impacted and will have a 
detrimental effect on the children.  

The proposed additional storey is sufficiently 
set back within a non-trafficable roof area to 
ensure that there would be no additional 
overlooking of the child care centre. Shadow 
diagrams indicate a minor increase in 
overshadowing. 
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8.  Internal Referrals 
 
The application was referred to following sections of Council: 
 

 Engineering 
 Environmental Health 
 Resource Recovery 
 Landscaping  

  
No objections were raised to the proposal (as amended) subject to conditions. 
Inconsistencies between the Landscape Plan and approved on-site detention concept would 
need to be resolved if the application is approved since tree plantings proposed within the 
OSD would not be viable.  

 

CONCLUSION 
 
The Section 4.55(2) modification application has been assessed against the relevant heads 
of consideration under Section 4.55 and Section 4.15 of the Environmental Planning and 
Assessment Act, 1979, State Environmental Planning Policy (Sydney Region Growth 
Centres) 2006, State Environmental Planning Policy No. 65 – Design Quality of Residential 
Apartment Development, and the North Kellyville Development Control Plan and is 
considered unsatisfactory. 
 
The proposed modifications result in an unsatisfactory further variation to the building height 
development standard under State Environmental Planning Policy (SRGC) 2006 and a built 
form that is incompatible with the site’s existing and future context as envisaged by the 
SEPP and the North Kellyville Development Control Plan. 
 
The proposed modifications also do not satisfy design quality principles contained within 
State Environmental Planning Policy No. 65 – Design Quality of Residential Apartment 
Development with respect to context and neighbourhood character, built form and scale, 
density, amenity and aesthetics.  
 
The additional proposed building height and fourth storey results in a development that is not 
substantially the same as originally approved. 
 
The application is recommended for refusal. 
 

IMPACTS 
 
Financial 
 
This matter may have a direct financial impact upon Council’s adopted budget as refusal of 
this matter may result in Council having to defend a Class 1 Appeal in the NSW Land and 
Environment Court.  
 
The Hills Future Community Strategic Plan 
 
The proposed development is inconsistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development 
provides does not propose a built form that is consistent with the envisaged character of the 
streetscape and locality. 
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RECOMMENDATION 

(i) The Development Application be refused for the following reasons: 
 
1. The proposed modifications do not result in a development that is substantially the same 

development as the development for which the consent was originally granted due to its 
proposed building height, density, bulk and scale and incompatibility with the 
surrounding context and streetscape. 
(Section 4.15(1)(a)(i), (iii) and 4.55(2)(a) of the Environmental Planning and Assessment 
Act, 1979). 

 

2. The application proposes an unacceptable further variation to the height of buildings 
control and is inconsistent with objectives (a), (b) and (c) of Clause 4.3 Height of 
Buildings of Appendix 2, State Environmental Planning Policy (Sydney Region Growth 
Centres) 2006.  
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act, 1979). 

 
3. The proposal does not satisfy the design quality principles contained within State 

Environmental Planning Policy No. 65 – Design Quality of Residential Apartment 
Development with respect to context and neighbourhood character, built form and scale, 
density, amenity and aesthetics resulting in a development that is not substantially the 
same as originally approved. 
(Section 4.15(1)(a)(i) and 4.55(2)(a) of the Environmental Planning and Assessment 
Act, 1979). 

 

4. The proposal is inconsistent with density objective (c) of Clause 4.1B Residential 
Density in Appendix 11 of the Growth Centres SEPP as the scale of the proposed 
development is inconsistent with the desired character of the precinct. 
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act, 1979). 

 
5. The proposed modifications are inconsistent with Section 2.3.2 Smalls Creek Character 

Area of the North Kellyville Development Control Plan due to the proposed height, 
density and bulk and scale. 
(Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act, 1979). 

 
6. The proposed modifications further exceed the draft maximum residential density 

controls under the proposed amendments to the State Environmental Planning Policy 
(Sydney Region Growth Centres) 2006 and to The Box Hill Development Control Plan 
2017 resulting in a development that is incompatible with the envisaged densities in the 
North Kellyville Precinct. 
(Section 4.15(1)(a)(ii) of the Environmental Planning and Assessment Act, 1979). 

 

7. The site is not suitable for the development as proposed to be modified and is 
inconsistent with the built environment of the locality.  
(Section 4.15(1)(b) of the Environmental Planning and Assessment Act, 1979). 

 

8. The proposal is not in the public interest due to the incompatible height, bulk an scale of 
the development with regard to the locality and its departure from the requirements 
under State Environmental Planning Policy (Sydney Region Growth Centres) 2006 and 
Smalls Creek Character Area (North Kellyville Development Control Plan).  
(Section 4.15(1)(d) and (e) of the Environmental Planning and Assessment Act, 1979). 
 

(ii) Council staff be delegated authority to defend a Land and Environment Court appeal 
should one be lodged. 
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ATTACHMENTS 
 
1. Locality Plan 
2. Aerial Photograph 
3. Zoning Map 
4. Building Height Map 
5. Residential Density Map 
6. North Kellyville Character Areas 
7. Approved Plans (Original DA 1666/2016/HB) 
8. Approved Plans (DA 1666/2016/HB/C) 
9. Proposed Plans  
10. Height Variation Illustration 
11. Approved and Proposed Perspectives 
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ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – AERIAL MAP 
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ATTACHMENT 3 – ZONING MAP 
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ATTACHMENT 4 – BUILDING HEIGHT MAP 
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ATTACHMENT 5 – RESIDENTIAL DENSITY MAP 
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ATTACHMENT 6 – NORTH KELLYVILLE CHARACTER AREAS 
 

 
 
 
 
 



 

LOCAL PLANNING PANEL MEETING 21 AUGUST, 2019               THE HILLS SHIRE 

 

 

PAGE 40 

 

ATTACHMENT 7 – APPROVED PLANS (ORIGINAL DA 1666/2016/HB) (SITE PLAN) 
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ATTACHMENT 7 – APPROVED PLANS (ORIGINAL DA 1666/2016/HB) (BASEMENT) 
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ATTACHMENT 7 – APPROVED PLANS (ORIGINAL DA 1666/2016/HB) 
(GROUND FLOOR) 
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ATTACHMENT 7 – APPROVED PLANS  
(ORIGINAL DA 1666/2016/HB) (LEVEL 1 & 2) 
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ATTACHMENT 7 – APPROVED PLANS (ORIGINAL DA 1666/2016/HB) (ROOF) 
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ATTACHMENT 7 – APPROVED PLANS (ORIGINAL DA 1666/2016/HB)  
(SOUTH EAST ELEVATION) 
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ATTACHMENT 7 – APPROVED PLANS (ORIGINAL DA 1666/2016/HB)  
(SOUTH WEST AND NORTH EAST ELEVATIONS) 
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ATTACHMENT 7 – APPROVED PLANS (ORIGINAL DA 1666/2016/HB)  
(NORTH WEST ELEVATION) 
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ATTACHMENT 8 – APPROVED PLANS (1666/2016/HB/C) (SITE PLAN) 
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ATTACHMENT 8 – APPROVED PLANS (1666/2016/HB/C) (BASEMENT) 
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ATTACHMENT 8 – APPROVED PLANS (1666/2016/HB/C) (GROUND FLOOR) 
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ATTACHMENT 8 – APPROVED PLANS (1666/2016/HB/C) (LEVEL 1 & 2) 
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ATTACHMENT 8 – APPROVED PLANS (1666/2016/HB/C) (ROOF) 
 

 



 

LOCAL PLANNING PANEL MEETING 21 AUGUST, 2019               THE HILLS SHIRE 

 

 

PAGE 53 

 

ATTACHMENT 8 – APPROVED PLANS (1666/2016/HB/C)  
(SOUTH EAST ELEVATION) 
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ATTACHMENT 8 – APPROVED PLANS (1666/2016/HB/C) 
 (SOUTH WEST AND NORTH EAST ELEVATIONS) 
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ATTACHMENT 8 – APPROVED PLANS (1666/2016/HB/C)  
(NORTH WEST ELEVATION) 
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ATTACHMENT 9 – PROPOSED PLANS (SITE PLAN) 
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ATTACHMENT 9 – PROPOSED PLANS (BASEMENT) 
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ATTACHMENT 9 – PROPOSED PLANS (GROUND FLOOR) 
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                                                      ATTACHMENT 9 – PROPOSED PLANS (LEVEL 1)
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ATTACHMENT 9 – PROPOSED PLANS (LEVEL 2) 
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ATTACHMENT 9 – PROPOSED PLANS (LEVEL 3) 
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ATTACHMENT 9 – PROPOSED PLANS (ROOF) 
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ATTACHMENT 9 – PROPOSED PLANS (SOUTH EAST ELEVATION) 
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ATTACHMENT 9 – PROPOSED PLANS (SOUTH WEST  
AND NORTH EAST ELEVATIONS) 

 

 



 

LOCAL PLANNING PANEL MEETING 21 AUGUST, 2019               THE HILLS SHIRE 

 

 

PAGE 65 

 

ATTACHMENT 9 – PROPOSED PLANS (NORTH WEST ELEVATIONS) 
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ATTACHMENT 10 – HEIGHT VARIATION ILLUSTRATION 
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ATTACHMENT 11 – APPROVED AND PROPOSED PERSPECTIVES 
 

 
 

APPROVED (DA 1666/2016/HB) 
 
 
 

 
 

PROPOSED (DA 1666/2016/HB/D) 
 


