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Voluntary Planning Agreement

Date 2017

Parties

The Hills Shire Council ABN 25 034 494 656 of 3 Columbia Court, 
Baulkham Hills NSW 2153 ("Council")

Arden CH (NSW) Pty Ltd ACN 155 939 423 of c/- Kennedy Mclaughlin & 

Associates, Suite 12, 220 Boundary Street, Spring Hill QlD 4000 

("Developer")

Recitals

A Council is the consent authority pursuant to the Act for the Proposed 
Development.

B. The Developer owns the land located at 28 Fairway Drive, Kellyville NSW 

(being lots 2 & 3 in DP121 0647) the subject of the Proposed Development.

C. The Developer has submitted a planning proposal to Council in relation to the 

Proposed Development which has been granted a conditional Gateway 
Determination on or about 2 November 2016.

D. That Planning Proposal was accompanied by an offer by the Developer to 

enter into this agreement to make monetary contributions for public purposes 
if Development Consent for the Proposed Development is granted.

E. In its meeting dated 22 March 2016 Council unanimously resolved to forward 
the Planning Proposal to the Department of Planning and Environment for 

Gateway Determination which has now been granted under the conditional 

Gateway Determination issued on or about 2 November 2016.

F. The Developer intends to submit a Development Application in relation to the 

Proposed Development once the Planning Proposal has been approved.

G. The Developer has offered to enter into a planning agreement on the terms 
set out below to make Development Contributions if Development Consent 

for the Proposed Development is granted on the terms and conditions set out 
in this Agreement.
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The Parties agree, in consideration of, among other things, the mutual promises contained in this 

Agreement as follows

1. Definitions and interpretation

1.1 Definitions

Terms used in this Agreement which are defined in Schedule 1 (Interpretation) shall have 
the same meaning as ascribed to them by that Schedule and such meanings apply unless the 

contrary intention appears.

1.2 General

In this Agreement, unless the context indicates a contrary intention:

(a) a reference to this Agreement or another instrument includes any variation or 

replacement of any of them;

(b) a reference to a statute, ordinance, code or other law includes regulations and other 
instruments under it and consolidations, amendments, re-enactments or 

replacements of any of them;

(c) the singular includes the plural and vice versa;

(d) the word "person" includes a firm, a body corporate, an unincorporated association or 
an authority;

(e) a reference to a person includes a reference to the person’s executors, 

administrators, successors, substitutes (including, without limitation, persons taking 
by novation) and assigns;

(f) a reference to anything (including, without limitation, any amount) is a reference to the 
whole and each part of it and a reference to a group of persons is a reference to all of 
them collectively, to any two or more of them collectively and to each of them 
individ ually;

(g) "include" or "including" when introducing a list of items does not limit the meaning of 
the words to which the list relates to those items or to items of a similar kind;

(h) if a party is required to do something, that includes a requirement to cause that thing 
to be done. If a party is prohibited from doing anything, it is also prohibited from doing 
or omitting to do anything which allows or causes that thing to be done;

(i) a reference to a statute, ordinance, code or law includes a state ordinance code or 
law of the Commonwealth of Australia;

U) a reference to a body, whether statutory or not which ceases to exist or whose 

powers or functions are transferred to another body is a reference to the body which 

replaces it or which substantially succeeds to its powers or functions;

(k) no rule of construction applies to the disadvantage of a party because that party was 

responsible for the preparation of this Agreement;

(I) any capitalized term used, but not defining in this Agreement, will have the meaning 
ascribed to it under, and by virtue of, the Act;

(m) headings are inserted for convenience only and do not affect the interpretation of this 

Agreement;
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(n) a reference in this Agreement to a business day means a day other than a Saturday 
or Sunday on which banks are open for business generally in Sydney;

(0) if the day on which any act, matter or thing is to be done under this Agreement is not 

a business day, the act, matter or thing must be done on the next business day;

(p) a reference in this Agreement to dollars or $ means Australian dollars and all amounts 

payable under this Agreement are payable in Australian dollars;

(q) a reference in this Agreement to any agreement, deed or document is to that 

agreement, deed or document as amended, novated, supplemented or replaced;

(r) a reference to a clause, part schedule or attachment is a reference to a clause, part, 
schedule or attachment of or to this Agreement;

(s) a reference to this Agreement includes the agreement recorded in this Agreement; 
and

(t) any Schedules and attachments form part of this Agreement.

2. Planning agreement under the Act

The Parties agree that this Agreement is a planning agreement within the meaning of section 
93F of the Act.

3. Application of this Agreement

This Agreement applies to:

(a) the Land, and

(b) the Proposed Development.

4. Operation of this Agreement

(a) The parties each agree that this Agreement commences on and from the date of this 

Agreement. 

(b) Until this Agreement operates under paragraph (c), this document constitutes the 

Developer’s offer to enter into a planning agreement if Development Consent for the 

Proposed Development is granted. 

(c) This Agreement operates only if: 

(i) an environmental planning instrument (as defined in the Act) that implement 
the planning control changes described in the Planning Proposal is gazetted; 

(ii) the carrying out of the Proposed Development is subject to a condition 

imposed under section 931(3) of the Act requiring this Agreement to be 
entered into, and 

(iii) the planning agreement is entered into as required by the condition in 

accordance with clause 25C( 1) ofthe Regulation. 

(d) This Agreement provides for Development Contributions to be made with respect to 
the Development Consent for the Proposed Development.

5. Not Used
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6. Monetary Contributions

6.1 Covenant to pay

The Developer covenants to pay Council the Monetary Contribution calculated in accordance 
with Schedule 2 if Development Consent for the Proposed Development is granted (whether 
or not that involves 1 or more of them).

6.2 Pro Rata Calculation

(a) The Parties acknowledge that the Proposed Development may be undertaken in a 
number of stages, with the construction of individual buildings authorised by separate 
Construction Certificates.

(b) The Monetary Contribution is to be paid on a pro rata basis prior to the issue of each 
Construction Certificate based on the Additional Apartments to be constructed under 
the relevant Construction Certificate

(c) The proportion of the Monetary Contribution in respect of each relevant Construction 
Certificate will be calculated in accordance with the below formula

B = (Y x A) / C

Where

A = the Monetary Contribution payable for each Additional Apartment calculated in 
accordance with Schedule 2.

B = Monetary Contribution payable in respect of the number of Additional Apartments 
to which the relevant Construction Certificate relates.

C = the total number of Additional Apartments.

Y = the number of Additional Apartments to which the relevant Construction 

Certificate relates.

6.3 Payment method 

(a) Payment of the Monetary Contribution must be by way of unendorsed bank cheque or 
electronic bank transfer to Council’s nominated bank account as directed by Council. 

(b) The Monetary Contribution must be paid on or before the issue of the relevant 
Construction Certificate

6.4 Public Purpose

The Monetary Contribution is required for the funding of the construction of local infrastructure 
and improvements to the public domain in the vicinity of the Land (including those specified in 
section 93(F)(2) of the Act) as determined by Council from time to time and Council will apply 
the Monetary Contribution for those purposes.

7. Application of s94, s94A and s94EF of the Act to the Development

(a) Nothing in this Agreement excludes the application of sections 94 or 94A of the Act 

(as the case may be) and any contributions payable under those section of the Act to 

Development Consent 824/2013/JP/A in so far as it relates to the Approved 
Apartments.
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(b) This Agreement excludes the application of sections 94 or 94A of the Act (as the case 

may be) and any contributions payable under those sections of the Act to any 
Development Consent for the proposed Development in so far as it relates to the 

Additional Apartments.

8. Registration of this Agreement

(a) The Developer represents and warrants that it is the registered proprietor of the Land.

(b) The Developer agrees that it will procure the registration of this Agreement, under the 
Real Property Act 1900 (NSW) in the relevant folios of the Register for the 

Development Land in accordance with Section 93H of the Act.

(c) The Developer at its own expense will, promptly after this Agreement comes into 

operation, take all practical steps, and otherwise do anything that Council reasonably 
requires, to procure:

(i) the consent of each person who:

(A) has an estate or interest in the Development Land; or

(8) is seized or possessed of an estate or interest in the Development 
Land; and

(ii) the execution of any documents; and

(iii) the production of the relevant duplicate certificates of title,

to enable the registration of this Agreement in accordance with clause 8(b).

(d) The Developer at its own expense, will take all practical steps, and otherwise do 

anything that Council reasonably requires

(i) to procure the lodgement of this Agreement with the Registrar-General as 
soon as reasonably practicable after this Agreement comes into operation but 
in any event, no later than 90 business days after that date; and

(ii) to procure the registration of this Agreement by the Registrar-General in the 
relevant folios of the Register for the Land as soon as reasonably practicable 
after this Agreement is lodged for registration.

(e) Council will provide a release and discharge of this Agreement so that it may be 

removed from the folios of the Register for the Development Land (or any part of it) 
provided Council is satisfied the Developer has duly fulfilled its obligations under this 

Agreement and is not otherwise in default of any of the obligations under this 

Agreement.

9. Review of this Agreement

This Agreement may be reviewed or modified by the agreement of the Parties using their best 

endeavours and acting in good faith.

10. Dispute Resolution

10.1 Dispute
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If any dispute arises out of this Agreement (Dispute) a Party must not commence any court or 
arbitration proceedings unless the Parties to the Dispute have complied with the following 

paragraphs of this clause except where a Party seeks urgent interlocutory relief.

10.2 Notice of Dispute

A Party claiming that a dispute has arisen out of or in relation to this Agreement must give 
written notice (Notice) to the other Party to this Agreement specifying the nature of the 

dispute in accordance with clause 11.

10.3 Dispute Resolution

(a) If the Dispute is not resolved within 28 days of receipt of the Notice (or such further 

period as agreed in writing by them) the Dispute is to be referred to the President of 
the Law Society of New South Wales or the President’s nominee to appoint an expert 
for determination.

(b) The expert determination is binding on the parties except in the case of fraud or 
misfeasance by the expert.

(c) Each Party is to bear its own costs arising from or in connection with the appointment 
of the expert and the determination.

11. Notices

11.1 Any notice, consent, Information, application or request that must or may be given or made to 

a Party is only given or made if it is in writing and sent in one of the following ways:

(a) delivered or posted to that Party at its address set out below;

(b) faxed to that Party at its fax number set out below;

(c) emailed to that Party at its email address set out below:

Council 

Attention 

Address 

Phone 

Fax Number. 

Email:

Developer 
Attention: 

Address:

Phone: 

Email

The Hills Shire Council 

General Manager 
3 Columbia Court, Baulkham Hills NSW 2153 

0298430555 

0298430409 

council@thehills.nsw.govau

Arden CH (NSW) Pty Ltd 

Derek Williams 

c/- Kennedy McLaughlin & Associates, 
Suite 12,220 Boundary Street, Spring Hill QLD 4000 
0732560537 

derek. wm@ardengroup.com.au

11.2 If a Party gives the other Party three business days’ notice of a change of its address or fax 

number, any notice, consent, information, application or request is only given or made by that 

Party if it is delivered, posted or faxed to the latest address or fax number.

11.3 Any notice, consent, information, application or request is to be treated as given or made at 
the following time:

(a) if is it delivered, when it is left at the relevant address;

(b) if it is sent by post, two business days after it is posted;
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(c) if it is sent by fax, as soon as the sender receives from the sender’s fax machine a 

report of an error free transmission to the correct fax number.

11 A If any notice, consent, information, application or request is delivered, or an error free 

transmission report in relation to it is received, on a day that is not a business day, or if on a 
business day, after 500 pm on that day in the place of the party to whom it is sent, it is to be 

treated as having been given or made at the beginning of the next business day.

12. Approvals and Consent

The parties acknowledge that:

(a) except as otherwise set out in this Agreement, and subject to any statutory 
obligations, a Party may give or withhold an approval or consent to be given under 
this Agreement in that Party’s absolute discretion and subject to any conditions 
determined by the Party;

(b) a Party is not obliged to give its reasons for giving or withholding consent or for giving 
consent subject to conditions; and

(c) this Agreement does not impose any obligation on a consent authority (as defined in 
the Act) to

(i) grant Development Consent; or

(ii) exercise any function under the Act or at law (including, without limitation, in 

relation to a changes in planning controls described in the Planning Proposal.

13. Assignment and Dealings

(a) The Developer must not transfer any right or liability under this Agreement without the 

prior consent of Council, which shall not be unreasonably withheld.

(b) In the event that the Developer enters into a contract for the sale of the Development 
Land (or part of it), the Developer shall procure the purchaser to enter into a similar 

agreement with Council.

(c) For the avoidance of doubt, this clause does not apply to a contract for the sale of a 
residential apartment forming part of the Proposed Development

14. Costs

The Developer agrees to payor reimburse Council (on demand) all reasonable costs incurred 
in connection with:

(a) the negotiation, preparation and execution of this Agreement;

(b) advertising and exhibition of this Agreement in accordance with the Act

15. Entire Agreement

This Agreement constitutes the entire agreement of the Parties about its subject matter and 

supersedes all previous agreements, understandings and negotiations on that subject matter
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16. Further Acts

Each Party must promptly execute all documents and do all things that another Party from 
time to time reasonably requests to affect, perfect or complete this Agreement and all 

transactions incidental to it.

17. Governing Law and Jurisdiction

(a) This Agreement is governed by the law of New South Wales. The Parties submit to 
the nonexclusive jurisdiction of its courts and courts of appeal from them. The Parties 
will not object to the exercise of jurisdiction by those courts on any basis. 

(b) Without preventing any other method of service, any document in an action may be 
served on a Party by being delivered or left at that Party’s address set out in the 
details in clause 11.1.

18. Joint and individual liability and benefits

Except as otherwise set out in this Agreement, any agreement, covenant, representation or 

warranty under this Agreement by two or more persons binds them jointly and each of them 

individually, and any benefit in favour of two or more persons is for the benefit of them jointly 
and each of them individually.

19. No fetter

Nothing in this Agreement shall be construed as requiring Council to do anything that would 
cause it to be in breach of any of its obligations at law, and without limitation, nothing shall be 
construed as limiting or fettering in any way the exercise of any statutory discretion or duty.

20. Representations and warranties

The Parties represent and warrant that they have power to enter into this Agreement and 

comply with their obligations under the Agreement and that entry into this Agreement will not 
result in the breach of any law.

21. Severability

(a) The Parties acknowledge that under and by virtue of section 93F(4) of the Act, any 
provision of this Agreement is not invalid by reason only that there is no connection 
between the Proposed Development the object of the expenditure of any money 
required to be paid by that provision.

(b) The Parties agree that to the extent permitted by law, this Agreement prevails to the 

extent of its inconsistency with any law.

(c) If a clause or part of a clause of this Agreement can be read in a way that makes it 

illegal, unenforceable or invalid, but can also be read in a way that makes it legal, 
enforceable and valid, it must be read in the latter way.

(d) If any clause or part of a clause is illegal, unenforceable or invalid, that clause or part 
is to be treated as removed from this Agreement, but the rest of this Agreement is not 
affected.

22. Modification

No modification of this Agreement will be of any force or effect unless it is in writing and 

signed by the Parties to this Agreement and is in accordance with the provisions of the Act.
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23. Waiver

(a) The fact that a Party fails to do, or delays in doing, something the Party is entitled to 

do under this Agreement, does not amount to a waiver of any obligation of, or breach 

of obligation by, another Party.

(b) A waiver by a Party is only effective if it is in writing.

(c) A written waiver by a Party is only effective in relation to the particular obligation or 
breach in respect of which it is given it is not to be taken as an implied waiver of any 
other obligation or breach or as an implied waiver of that obligation or breach in 

relation to any other occasion.

24. Goods and Services Tax

If any Party reasonably decides that it is liable to pay GST on a supply made to the other 

Party under this Agreement and the supply was not priced to include GST, then recipient of 

the supply must pay an additional amount equal to the GST on that supply.

25. Discharge of Developers Obligations

The Developer’s obligations under this Agreement shall be discharged on the occurrence of 

any of the following:

(a) The Developer’s obligations have been fully carried out in accordance with this 

Agreement; or

(b) The performance of this Agreement has been frustrated by an event or events beyond 
the reasonable control of the Parties; or

(c) The Developer has fully and completely assigned the Developer’s interest under this 

Agreement in accordance with its terms; or

(d) Council and the Developer otherwise agree to the modification or discharge of this 

Agreement; or

(e) If Development Consent is granted by the Council with respect to the Development 

Application

(i) on the lapse of the Development Consent; or

(ii) on the formal surrender of the Development Consent; or

(iii) on the final determination by a Court of competent jurisdiction issuing a 
declaration that the Development Consent is invalid.

26. Counterparts

This Agreement may be executed in any number of counterparts. All counterparts taken 

together constitute one instrument.
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Schedule 1 - Interpretation (clause 1.1)

Act means the Environmental Planning and Assessment Act 1979 No 203 (NSW).

Additional Apartments means the number of dwellings approved under the Development Consent 
for the proposed development in excess of the Approved Apartments.

Approved Apartments means the number of dwellings approved under Development Consent 

824/2013/JP/A, being 79 apartments.

Agreement means this document and includes all Schedules, annexures and attachments to it.

Construction Certificate means a construction certificate as defined under section 109C of the Act.

Development means has the same meaning as in the Act.

Development Application has the same meaning as in the Act.

Development Consent has the same meaning as in the Act.

Development land means the land comprised in certificate of title folio identifier 2/1210647 and 

being lot 2 in DP1210647

dwelling has the same meaning as in The Hills Local Environmental Plan 2012.

Existing Development means the "Oakmont" development located as at the date of this Agreement 
on the land comprised in certificate of title folio identifier 1/1210647 (being lot 1 in DP 1210647 and 
known as 1 & 2 Lucinda Avenue, Kellyville NSW 2155.

GST has the same meaning as in the GST Law.

GST Law has the meaning given to that term in A New Tax System (Goods and Services Tax) Act 
1999 (Cth) and any other Act or regulation relating to the imposition or administration of the GST.

Land means the land comprised in certificates of title folio identifiers 2 & 3/1210647 and being lots 2 
& 3 in DP1210647.

Local Environment Plan has the same meaning as in Section 24(2) of the Act.

Monetary Contribution means the development contribution payable by the Developer under this 

Agreement and is calculated in accordance with clause 6 and Schedule 2.

Party means a party to this agreement and Parties means both of them, including their successors 
and assigns.

Planning Proposal means the planning proposal (6/2016/PLP) submitted to Council by the 

Developer in relation to the Proposed Development (that has been granted a conditional Gateway 
Determination on or about 2 November 2016).

Proposed Development means the proposed Development of the Development Land for residential 

use, as described in Schedule 3.

Register means the Torrens title register maintained under the Real Property Act 1900 (NSW).

Regulation means the Environmental Planning and Assessment Regulation 2000 (NSW).

Schedule means a schedule to this Agreement.
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Schedule 2 - Development Contributions

Monetary Contribution

(a) Nothing in this Agreement excludes the application of sections 94 or 94A of the Act (as the 
case may be) and any contributions payable under those section of the Act to Development 
Consent 824/2013/JP/A in so far as it relates to the Approved Apartments. 

(b) This Agreement excludes the application of sections 94 or 94A of the Act (as the case may 
be) and any contributions payable under those sections of the Act to any Development 
Consent for the proposed Development in so far as it relates to the Additional Apartments. 

(c) The Monetary Contribution is calculated at rate of $38,342 for each Additional Apartment 

(d) The total Monetary Contribution will therefore be calculated by applying a rate of $38,342 to 
the Additional Apartments approved under the Development Consent for the Proposed 
Development (being any apartments in excess of the Approved Apartments (79 apartments)) 
subject to indexation (see below). 

(e) The purpose of the Monetary Contribution is to provide local infrastructure in addition to that 

planned under Council’s Contributions Plan No. 12 in consideration of the additional demand 

resulting from the Proposed Development 

(f) The amount of the Monetary Contribution for each Additional Apartment is subject to 

indexation in accordance with the below formula

The CPI at the time of payment under this Agreement

$38,342 x

The CPI at the date of this Agreement

For the purposes of this Schedule 2, CPI means the All Groups Consumer Price Index 

applicable to Sydney published by the Australian Bureau of Statistics.
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Schedule 3 - Proposed Development

Location

(a) The Proposed Development is located on the Development Land.

(b) The site area of the Development Land is 7,102 square meters.

Height of Building

(c) The Proposed Development comprises buildings of heights between 7 and 12 storeys (as set 
out in the Planning Proposal and consistent with reports to and res~ution by Council relevant 
to the Proposed Development).

Floor Space Ratio

(d) The floor space ratio (FSR) of the Proposed Development is 31 (as set out in the Planning 

Proposal and consistent with reports to and resolution by Council relevant to the Proposed 

Development).

Nature of the Proposed Development

(a) The Proposed Development involves a staged development of the development Land for 
residential use. Each stage will involve the number of dwelling authorised under the 

Development for the proposed Development that relates to the particular stage.
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Executed as an Agreement.

The common seal of The Hills Shire Council 

was affixed under a resolution passed by 
Council on~ HI\~t1 2017 in the 

presence of:

AlGe~
M{~ C04~ 

Print Name

~ 
Witness

tifFt-IN!) i!(t~V([ 
Print Name

Executed by Arden CH (NSW) Pty Ltd ACN 
155939423 in accordance with section 127(1) 
of the Corporations Act 2001 (Cth) by

~tK- J c,t-<...l. ...... k CCkg -( 
Full name of director/company secretary /

014_ ---
~

Mayor

( If 1// c.,l’le ~J2 a 11..e..

Print Name
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