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MINUTES OF THE DEVELOPMENT ASSESSMENT UNIT MEETING HELD AT THE HILLS 
SHIRE COUNCIL ON TUESDDAY, 9 OCTOBER 2018 
 
 
PRESENT 
 

Cameron McKenzie Group Manager – Development & Compliance (Chair) 
Paul Osborne Manager – Development Assessment 
Andrew Brooks Manager – Subdivision & Development Certification 
Angelo Berios Manager – Environment & Health 
Craig Woods Manager – Regulatory Services 
Kristine McKenzie Principal Executive Planner 

 
APOLOGIES 
 

Stewart Seale Manager – Forward Planning 
 
 
TIME OF COMMENCEMENT 
 

8:30am 
 
 
TIME OF COMPLETION 
 

8:36am 
 
 
ITEM-1 CONFIRMATION OF MINUTES 
 

RESOLUTION 

The Minutes of the Development Assessment Unit Meeting of Council held on 2 October 
2018 be confirmed. 
 
 

ITEM-2 DA 619/2018/ZD - SUBDIVISION CREATING FIVE 
COMMUNITY TITLE RURAL RESIDENTIAL LOTS AND 
ONE COMMUNITY ASSOCIATION LOT (RURAL 
CLUSTER) - LOT 101 DP 807427,  MONTROSE  NO. 96 
WISEMANS FERRY ROAD, CATTAI   

 
 
PUBLIC NOTIFICATION OF THE DETERMINATION PURSUANT TO ITEM 20(2)(c) AND 
(d) OF SCHEDULE 1 OF THE ENVIRONMENTAL PLANNING & ASSESSMENT ACT, 
1979 
 
DECISION 
 
The  application be approved subject to conditions as set out in the report. 
 
 



 

DEVELOPMENT ASSESSMENT UNIT MEETING  23 OCTOBER, 2018 
 

 

PAGE 4 

 

 
REASONS FOR THE DECISION 
 

1. Section 4.15(EP&A Act) – Satisfactory. 
2. The Hills LEP 2012 – Satisfactory. 
3. SEPP 55 Remediation of Land – Satisfactory. 
4. SREP 20 Hawkesbury Nepean River – Satisfactory. 
5. The Hills DCP Part B Section 1 – Rural – Variation proposed. 
6. Section 7.12 Contribution – Condition 14 - $3,477.00. 
7. State Infrastructure Contribution – Not applicable.  

 
 
HOW COMMUNITY VIEWS WERE TAKEN INTO ACCOUNT IN MAKING THE DECISION 

 
The development application was notified and three (3) submissions were received. 
 
 
 
 
 
 
 
 
 

END MINUTES 
 
HOWRE 
REA 
 
RREA 
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ITEM-2 DA 988/2018/ZD - SUBDIVISION CREATING FIVE 
COMMUNITY TITLE RURAL RESIDENTIAL LOTS AND 
ONE COMMUNITY ASSOCIATION LOT INCLUDING NEW 
ROAD (RURAL CLUSTER) - LOT 114 DP 752039, 136 
PAULLS ROAD, SOUTH MAROOTA  

 

THEME: Valuing our Surroundings 

OUTCOME: 
Well planned and liveable neighbourhoods that meets growth 
targets and maintains amenity. 

STRATEGY: 
Manage new and existing development with a robust 
framework of policies, plans and processes that is in 
accordance with community needs and expectations. 

MEETING DATE: 
23 OCTOBER 2018 

DEVELOPMENT ASSESSMENT UNIT 

AUTHOR: 

PRINCIPAL COORDINATOR – SUBDIVISION AND 
RELEASE AREAS 

BEN HAWKINS 

RESPONSIBLE OFFICER: 

MANAGER – SUBDIVISION AND DEVELOPMENT 
CERTIFICATION 

ANDREW BROOKS 

  

Applicant PGH Environmental Planning 

Owner Mr K M Talbot and Ms K L Drynan 

Exhibition / Notification 31 days 

Number Advised 20 

Number of Submissions 4 

Zoning  RU2 Rural Landscape 
E2 Environmental Conservation 

Site Area 16.19 hectares 

List of all relevant 
s4.15(1)(a) matters 

 

Section 4.15 (EP&A Act) – Unsatisfactory 
The Hills LEP 2012 – Unsatisfactory 
SEPP 55 Remediation of Land – Satisfactory 
SREP 20 Hawkesbury/ Nepean River – Satisfactory 
The Hills DCP Part B Section 1 – Rural – Unsatisfactory 
Section 7.12 Contribution – Not Applicable (Refusal) 
State Infrastructure Contribution – Not Applicable 

Political Donation None Disclosed 

Reason for Referral to DAU 1. Recommended for refusal 
2. Variations to DCP 
3. Submissions received 

Recommendation Refusal 
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EXECUTIVE SUMMARY 
 
The development application is for a “rural cluster” community title subdivision creating five 
rural residential lots and one community association lot. The development application 
includes the reconstruction and transfer of an existing crown road fronting the five 
development lots, to provide access to the site from the end of Paulls Road approximately 
200 metres south-west of the subject site. The subdivision works include clearing within the 
five development lots to create bush fire asset protection zones along with a perimeter fire 
trail around the outside of the five development lots intersecting with the existing crown road 
referred to above. 
 
With respect to bush fire, the site is constrained by its isolation as the nearest public 
through-road (Wisemans Ferry Road) is approximately 1.4 kilometres away, noting that 
Planning for Bush Fire Protection 2006 produced by the Rural Fire Service requires 
alternative access where a site is located more than 200 metres from a public through-road. 
Compounding the isolation constraint, the existing Paulls Road configuration is narrow and 
heavily vegetated along its edges. The development application was lodged as “Integrated 
Development” pursuant to Section 4.46 of the Environmental Planning and Assessment Act 
1979 as it seeks to subdivide bush fire prone land. The Rural Fire Service have reviewed the 
proposal and advised that they do not support the development application. Legislation 
requires that for development applications proposing the subdivision of bush fire prone land, 
a Bush Fire Safety Authority must be issued by the Rural Fire Service before development 
consent can be issued. The Rural Fire Service have not issued a Bush Fire Safety Authority, 
therefore the development application cannot be approved, even if the proposal was 
considered acceptable and appropriate by Council staff. The concerns raised by the Rural 
Fire Service relate to the fact the site is isolated and, in combination with the increase in 
residential density, the constraints cannot be addressed through any conceivable 
amendments to the subdivision layout or development application. 
 
The site contains the Critically Endangered Ecological Community “Shale Sandstone 
Transition Forest”. There are also known threatened plant species within the site. The land is 
in part mapped as “Biodiversity” on the terrestrial biodiversity map contained in The Hills 
Local Environmental Plan 2012 and the Paulls Road area in general is a known biodiversity 
“hot spot”, containing a high concentration of threatened plant species. Council’s 
Environmental Health team have reviewed the information provided with the development 
application relating to ecology and have concluded that insufficient information has been 
provided to support the development application. Further, in order to ensure biodiversity 
values are retained, the applicant was requested to reduce the development footprint so that 
direct impact to threatened species are avoided and minimised, which is fundamentally 
opposed to the competing bush fire concerns otherwise requiring the removal of additional 
vegetation, flora and fauna habitat. 
 
The application was advertised as nominated integrated development and notified locally to 
20 adjoining or otherwise affected neighbours for 31 days. In response, three unique 
submissions were received objecting to the application (four submissions in total noting two 
were from the same household). The concerns raised include bush fire safety, pedestrian 
access, traffic and road safety (particularly in the event of an emergency) and impacts on 
wildlife and ecology. The submissions have been discussed in the report. 
 
The development application has not progressed and the applicant has indicated they do not 
intend to withdraw it. The Rural Fire Service have not issued a Bush Fire Safety Authority 
and the site is considered unsuitable for this particular proposal. Accordingly, the 
development application is recommended for refusal. 
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BACKGROUND 
 
A pre-lodgement meeting was held with Council staff on 24 November 2015, where the 
discussion specifically focussed on bush fire and ecology as the critical issues relating to any 
planned development of the site, to the extent Council staff spoke to the Rural Fire Service 
about the proposal in preparing for the meeting. 
 
The notes issued following that meeting issued to the applicant stated with respect to bush 
fire: 
 

The following preliminary advice has been received from the NSW Rural Fire Service 
with respect to the access matter discussed during the meeting: 
 

“.. there is no safe evacuation route, and realistically there is no way one 
could be provided. This situation would be even worse than (other site) as the 
length of bush that would need to be traversed when evacuating during a fire 
is much greater, plus the road is narrower and not straight. I cannot see the 
Rural Fire Service issuing a bush fire safety authority for this subdivision.” 

 
On the basis of the above it appears unlikely that your proposal would be capable of 
being supported. You are encouraged to pursue a meeting with the Rural Fire 
Service to discuss the matter further prior to proceeding to the preparation of a 
development application submission. 

 
The notes issued following that meeting stated with respect to ecology: 
 

Under the objectives of The Hills Local Environmental Plan 2012 and The Hills 
Development Control Plan 2012 a rural cluster subdivision must ensure a better 
biodiversity outcome post development. 
 
The application must give consideration to: 
 

 Endangered ecological communities 
 Threatened Species 
 The LEP Terrestrial Biodiversity Layer 
 The general protection of biodiversity and ecological function 

 
The site is constrained by: 
 

 Mapped presence of a Critically Endangered Ecological Community Shale 
Sandstone Transition Forest within the proposed development area. 

 Known threated species locations. 
 Area mapped as “Biodiversity” on the terrestrial biodiversity map. 

 
A rural cluster subdivision is required to demonstrate a better biodiversity outcome. A 
non-significant assessment of significance under Section 5A of the Environmental 
Planning and Assessment Act 1979 does not demonstrate compliance with this 
requirement, rather that the preparation of a Species Impact Statement is not 
required. 
 
The Paulls Road area is a known biodiversity “hot spot”. In particular it is known for a 
high concentration of threatened plant species. 
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The current application proposes the direct removal of “biodiversity land”, critically 
endangered ecological community and threatened species habitat. 
 
Given the level of impact and high biodiversity significance of the site it is unlikely 
that the application in its current form will ensure a better biodiversity outcome. 
 
A reduction in the development footprint is required to reduce the impact on 
biodiversity. This can be achieved by: 
 

 Reduction in lot yield. 
 Reduce lot sizes. 
 Reduction in building envelope sizes. 

 
A flora and fauna report must be prepared in accordance with Council’s guidelines. 
This report must fully identify the ecological constraints of the site and demonstrate 
how the proposal has been designed to avoid impacts and ensure a better 
biodiversity outcome post development. 

 
As suggested by Council staff a separate pre-lodgement meeting was also held with the 
Rural Fire Service on 31 March 2016 where the following concerns were raised by the 
Service: 
 

 Compliance with the aim and objectives of Planning for Bush Fire Protection 2006 
(PBP 2006). 

 Compliance with the access requirements outlined in Section 4.1.3(1) of PBP 2006. 
 Option for the establishment of an easement for the provision of asset protection 

zones. 
 Provision of a perimeter fire trail to act as a perimeter road. 
 Preparation of an evacuation and emergency management plan. 

 
PROPOSAL 
 
The development application is for a “rural cluster” community title subdivision creating five 
rural residential lots and one community association lot. The proposed plan of subdivision is 
provided in Attachment 6. 
 
The community association lot (Lot 1) has an area of 13.40 hectares, being 82.77% of the 
total site area, and contains: 
 

 The area intended to be set aside, protected and managed into the future by the 
community association, including the Shale Sandstone Transition Forest Critically 
Endangered Ecological Community (vegetation), land mapped as “biodiversity” on 
the Terrestrial Biodiversity Map accompanying The Hills Local Environmental Plan 
2012 (LEP), known and unknown threatened flora species and fauna habitat. The 
1.114 hectares of E2 Environmental Conservation zoned land is also contained to the 
northern part of the community association lot. This E2 Environmental Conservation 
zoned land contains the riparian corridor area associated with the natural 
watercourse known as Blue Gum Gully near the northern boundary. 

 
 The perimeter fire trail around the outside of the five development lots intersecting 

with the existing crown road proposed to be transferred to the public/ Council and 
reconstructed to Council’s rural public road standard as part of the proposed 
subdivision works. 
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The transfer and reconstruction of the existing crown road referred to above only relates to 
the portion of this road fronting the planned development lots in the plan, not the entire 
existing crown road as it extends further east. 
 
The proposed community title rural residential lots (Lots 2 to 6) range in size from 0.5 
hectares to 0.71 hectares. All five lots have direct access and frontage to the existing crown 
road referred to above. All of the development lots are vacant except for Lot 3 upon which 
the existing clad dwelling house is located. 
 
ISSUES FOR CONSIDERATION 
 
1. The Hills Local Environmental Plan 2012 
 

(i) Permissibility 
 
The land is zoned RU2 Rural Landscape and E2 Environmental Conservation under the LEP 
(refer to Attachment 3). Subdivision is permitted with development consent. 
 

(ii) Zone Objectives 
 

The objectives of the RU2 Rural Landscape zone are: 
 

 To encourage sustainable primary industry production by maintaining and enhancing 
the natural resource base. 

 

 To maintain the rural landscape character of the land. 
 

 To provide for a range of compatible land uses, including extensive agriculture. 
 

 To encourage innovate and sustainable tourist development, sustainable agriculture 
and provision of farm produce directly to the public, 

 

 The proposal seeks to carry out a community title subdivision (rural cluster) creating 
five rural residential lots and one community association lot. 

 

With respect to the first, third and fourth objectives the proposal does not seek approval for 
primary industry production, extensive or sustainable agriculture, sustainable tourist 
development or farm produce and as such these objectives are not relevant. 
 
With respect to the second objective, the proposal seeks to create additional rural residential 
lots on both cleared and uncleared areas of the site. As discussed in more detail in Section 4 
of this report (Ecology), Council’s Environmental Health team have advised the biodiversity 
impacts cannot be supported in the current format and amendment of the proposal would be 
required to lessen the ecological impacts by reducing the overall development footprint. 
Additional information to address the deficiencies in the reporting submitted with the 
development application would also be required. It is acknowledged that the applicant has 
had productive discussion with Council staff regarding these concerns; however it was 
decided to prioritise the resolution of the bush fire safety related issues before further 
investment into additional ecological reporting. The bush fire safety issues are discussed in 
detail in Section 5 of this report (Rural Fire Service).  
 
The development application also includes a variation to The Hills Development Control Plan 
2012 (DCP) concerning the width of two of the proposed lots. The proposal, if amended to 
address the ecological issues, would at the same time provide an opportunity to redesign the 
lot layout to provide for a compliant lot frontage width. 
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Any clearing along Paulls Road within the existing road reservation and within other private 
property not subject to this development application (to the west of the site), as mooted as a 
possible solution to bush fire safety and access concerns, could erode the rural character of 
the area. 
 
The objectives of the E2 Environmental Conservation are: 
 

 To protect, manage and restore areas of high ecological, scientific, cultural or 
aesthetic values. 

 
 To prevent development that could destroy, damage or otherwise have an adverse 

effect on those values. 
 
The 1.114 hectares of E2 Environmental Conservation zoned land is contained to the 
northern part of the community association lot. This E2 Environmental Conservation zoned 
land contains the riparian corridor area associated with the natural watercourse known as 
Blue Gum Gully near the northern boundary. There are no works proposed within this area 
as part of the development application. Should the development application be approved a 
condition of consent would need to be imposed requiring a Vegetation Management Plan to 
be established over the community association lot which details how the vegetation is to be 
managed on an ongoing basis. This would be bound to the title and be a legal obligation on 
the association once formed. On this basis the proposal is consistent with both zone 
objectives. 
 

(iii) Development Standards 
 
The following addresses the principal development standards of the LEP relevant to the 
subject proposal: 
 
Clause 4.1 Minimum subdivision lot size 
 
Clause 4.1AA Minimum subdivision lot size for community title schemes 
 
Clause 4.1 of the LEP establishes the minimum lot size applying to the site in conjunction 
with the associated lot size map (refer to Attachment 4). The minimum lot size applying to 
the RU2 Rural Landscape zoned part of the site is 10 hectares. The minimum lot size 
applying to the E2 Environmental Conservation zoned part of the site is 40 hectares. 
 
Clause 4.1AA however relates to community title subdivisions and notes that in the case of 
E2 Environmental Conservation zoned land the mapped minimum lot size does not apply.  
Clause 4.1AA also permits smaller lots ranging from 0.4 hectares to 1 hectare for RU2 Rural 
Landscape zoned land subject to certain criteria as set out under Clause 4.1AA(3A), as 
follows: 
 
(a) The land to be subdivided under the community plan is not less than 10 hectares, and 

 
(b) The land to be subdivided under the community plan includes land identified as 

“Biodiversity” on the Terrestrial Biodiversity Map or a suitably qualified professional 
has assessed the relevant land and certified that the development will provide a better 
biodiversity outcome; and 
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(c) after the subdivision, there will be no more than 1 lot (other than a lot comprising 
association property within the meaning of the Community Land Development Act 
1989) for each 2 hectares subdivided, and 

 
(d) The size of any lot resulting from the subdivision (other than a lot comprising 

association property within the meaning of the Community Land Development Act 
1989), is not less than 0.4 hectares or greater than 1 hectare.  

 
With respect to point (a), the property in question has an existing area of 16.19 hectares, 
15.076 hectares of which is zoned RU2 Rural Landscape. 
 
With respect to point (b), the site is mapped as “Biodiversity” on the Terrestrial Biodiversity 
Map (refer to Attachment 5). 
 
With respect to point (c), the proposal includes five proposed development lots which is less 
than maximum permitted lot yield of seven based on the existing area of 15.076 hectares of 
RU2 Rural Landscape zoned land above. 
 
With respect to point (d), all of the proposed rural residential lots comprise of areas larger 
than or equal to 0.4 hectares and smaller than or equal to 1 hectare. 
 
Clause 4.1AA(3B) of the LEP includes the following additional requirements for rural cluster 
subdivisions: 
 
(a) appropriate management measures will be in place that will ensure the protection of the 

landscape, biodiversity and rural setting of the land, and 
 
(b) productive agricultural land will not be lost.  
 
With respect to point (a), should the development application be approved a condition of 
consent would need to be imposed requiring a Vegetation Management Plan to be 
established over the community association lot which details how the vegetation is to be 
managed on an ongoing basis. This would be bound to the title and be a legal obligation on 
the association once formed. With respect to point (b), the site is currently not used for 
productive agricultural purposes nor is it suitable for these types of activities based on the 
ecology, access and topographical constraints present. 
 
Clause 4.1AA of the LEP includes two objectives, the second of which relates to rural cluster 
subdivisions specifically and states: 
 

 To encourage rural cluster subdivision that will ensure the land is developed, 
managed and conserved in a holistic and sensitive manner where affected by 
biodiversity. 

 
Council’s Environmental Health team have reviewed the information provided with the 
development application relating to ecology, including the (amended) flora and fauna 
assessment prepared by Ecoplanning dated 24 February 2018. They also inspected the site. 
Without amending the proposal to lessen the ecological impacts along with the submission 
of additional reporting to address the deficiencies in the reporting submitted with the 
development application, Council’s Environmental Health team have advised the biodiversity 
impacts cannot be supported. As a result the proposal in its current form is inconsistent with 
this objective. 
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(iv) Additional Local Provisions 
 
Clause 7.4 Biodiversity (Terrestrial) 
 
Clause 7.4 deals with the preservation of certain mapped land for biodiversity purposes. The 
site is mapped as “Biodiversity” on the Terrestrial Biodiversity Map (refer to Attachment 5). 
Council’s Environmental Health team have reviewed the information provided with the 
development application relating to ecology, including the (amended) flora and fauna 
assessment prepared by Ecoplanning dated 24 February 2018. They also inspected the site. 
Without amending the proposal to lessen the ecological impacts along with the submission 
of additional reporting to address the deficiencies in the reporting submitted with the 
development application, Council’s Environmental Health team have advised the biodiversity 
impacts cannot be supported As a result it is considered that the proposal is contrary to the 
objectives of Clause 7.4 which seeks to maintain terrestrial biodiversity by: 
 
(a) Protecting native fauna and flora, and 
 
(b) Protecting the ecological processes necessary for their continued existence, and 
 
(c) Encouraging the recovery of native fauna and flora and their habitats. 
 
2. The Hills Development Control Plan 2012 
 
The proposed development has been assessed against the provisions of the DCP, 
specifically Part B Section 1 – Rural. The proposed development does not comply with the 
relevant requirements of the DCP as follows. 
 

CONTROL 
 

PROPOSAL 
 

COMPLIANCE 
 

Part 1: General Development 
 

Minimum Lot Width (for lots 
fronting a public road) 
60m at the building line 
 

Lots 2 and 6: 60m (minimum) 
Lots 3, 4 and 5: 55m 

No, see report 

Building Platforms (all rural 
development) 
Minimum size 15m by 20m  
Must not be sited on slopes 
greater than 20% or on 
prominent ridgelines 
 

All lots: 15m by 20m 
(minimum) 

Yes 

New Public Road 
Construction Width 
20m 
 

The existing crown road is 
proposed to be transferred to 
the public/ Council and 
reconstructed to Council’s 
rural public road standard as 
part of the proposed 
subdivision works 
 

Yes 

Minimum area for wastewater 
and effluent disposal areas 
1,000 square metres 

All lots: 1,000 square metres 
(minimum) 

Yes 
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CONTROL 
 

PROPOSAL 
 

COMPLIANCE 
 

Battle-axe lots may be 
considered on merit based 
on site constraints. Minimum 
access widths are set out 
below: 

Number of 
lots to be 
accessed 

Minimum 
access 
widths 
 

One lot 
 

6.0 metre 
wide access 
handle with 
the 
construction 
of a 3.0 
metre wide 
all-weather 
pavement 

2 to 4 lots 
 

6.0 metre 
wide access 
handle with 
the 
construction 
of a 3.0 
metre wide 
all-weather 
pavement 
and suitable 
passing 
bays 

Greater 
than 4 lots 

Public road 
required 

Note: Refer Council’s 
Subdivision Design 
Guidelines for specification 
detail. 
 

No battle-axe shaped lots are 
proposed; all of the proposed 
lots have direct frontage and 
access to the existing crown 
road proposed to be 
transferred to the public/ 
Council and reconstructed to 
Council’s rural public road 
standard as part of the 
proposed subdivision works 
 

N/A 

Site Layout 
Lots must be clustered and 
grouped 
A minimum of 3 development 
lots (excluding the 
association property) are to 
be provided 
Lot location and arrangement 
must consider both 
ecological constraints and 
bushfire risk 
 

The proposed subdivision is 
clustered/ the five 
development lots are grouped 
together 

Yes 

  



 

DEVELOPMENT ASSESSMENT UNIT MEETING  23 OCTOBER, 2018 
 

 

PAGE 14 

 

Site Access 
Vehicular access must be via 
a common driveway with 
secondary access to 
individual dwellings 
Site Access: Separate 
access to individual dwellings 
from an existing public road 
may be considered where a 
single common driveway is 
not achievable due to site 
constraints or where 
necessary to facilitate 
emergency access for 
emergency services. 
 

All of the proposed lots have 
direct frontage and access to 
the existing crown road 
proposed to be transferred to 
the public/ Council and 
reconstructed to Council’s 
rural public road standard as 
part of the proposed 
subdivision works 
 

Yes, subject to the DCP 
foreshadowing variations 
being accepted on merit 
which is the case here. 
Accessing the lots from 
an internal road will add 
to the ecology and 
access, specifically 
relating to bush fire, 
issues discussed in this 
report 

Association Property 
Minimum 60% of site area 
All lots must have direct 
access to the association 
property 
 

The community association lot 
(Lot 1) has an area of 13.40 
hectares, being 82.77% of the 
total site area. 

Yes 

Vegetation Management 
Plan 
A Vegetation Management 
Plan shall demonstrate the 
subdivision will ensure the 
protection of the landscape, 
biodiversity and rural setting 
of the land 
Environmental management 
measures must demonstrate: 
The same or greater 
biodiversity values on the site 
will be retained after 
subdivision 
Natural creek lines are 
protected from increased 
nutrient loads and weed 
infestation, and 
High biodiversity features 
including threatened 
ecological communities, 
populations, species and 
their habitats are maintained 
Note: Refer Council’s 
Vegetation Management 
Plan Guidelines for detailed 
guidelines on content and 
requirements. 

Council’s Environmental 
Health team have reviewed 
the information provided with 
the development application 
relating to ecology, including 
the (amended) flora and fauna 
assessment prepared by 
Ecoplanning dated 24 
February 2018. They also 
inspected the site. Without 
amending the proposal to 
lessen the ecological impacts 
along with the submission of 
additional reporting to address 
the deficiencies in the 
reporting submitted with the 
development application, 
Council’s Environmental 
Health team have advised the 
biodiversity impacts cannot be 
supported. As a result the 
proposal in its current form is 
inconsistent with this control. 
Should the application be 
approved a condition of 
consent would need to be 
imposed requiring a 
Vegetation Management Plan 
to be established over the 
community association lot 
which details how the 

No, see report 
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vegetation is to be managed 
on an ongoing basis. This 
would be bound to the title 
and be a legal obligation on 
the association once formed. 
Council’s Vegetation 
Management Plan Guidelines 
allow for these Vegetation 
Management Plans to be 
submitted post-determination; 
as opposed to with the 
development application. 
 

Part 2: New Development 
 

Minimum Setbacks 
Lots fronting a classified road 
30m 
Lots fronting any other road 
10m 
Side and rear setbacks 
5m 
Side setback for a residential 
dwelling adjacent to a lot 
where intensive plant 
agriculture, intensive 
livestock agriculture, rural 
industry, plant nursery or 
other approved rural activity 
40m 
 

All lots: 
Setbacks to the new road: 
10m (minimum) 
Side and rear setbacks: 5m 
(minimum) 

Yes 

Cut and fill 
Cut shall not exceed 1m and 
fill shall not exceed 600mm. 
Filling of land is to only be in 
conjunction with an approved 
land use or legitimate rural 
activity such as horse riding. 
Fill shall be limited to the use 
of Virgin Excavated Material 
as defined under the 
Protection of the 
Environment Operations Act 
1997 
 

No cut or fill greater than 1m 
or 0.6m respectively is 
proposed as part of the 
subdivision works 

Yes 

Stormwater Management 
Stormwater management 
arrangements are to 
demonstrate there are no 
impacts to adjoining lots, 
watercourses or existing 
native bushland 
 

Stormwater runoff from the 
lots is able to be managed as/ 
when the lots are developed 

Yes 
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Wastewater and effluent 
disposal areas 
Proposals must demonstrate 
sufficient area is available for 
any proposed on-site 
sewerage management and 
effluent disposal areas. 
Proposals must ensure 
compliance with Council’s 
applicable Local Approvals 
Policy. 
Wastewater and effluent 
disposal areas must be 
located on land that meets 
the following locational 
criteria: 
40m from a dam or 
intermittent watercourse 
100m from a permanent 
water course 
6m from a structure, property 
boundary or native 
vegetation 
Not on slope greater than 
15% 
Soil depth greater than 
300mm 
 

All lots: 1,000 square metres 
(minimum) 

Yes 

 
The proposal does not comply with the DCP as outlined in the above table. 
 
Lot Width 
 
The minimum required lot width for lots fronting a public road is 60 metres measured at the 
front building line, being 10 metres inside the lots. As noted in the table above, Lots 2 and 6 
comply, however Lots 3, 4 and 5 only have a width of 55 metres. Great emphasis has been 
placed in the assessment of rural cluster subdivisions on the need to comply with this 
control, particularly where the proposal involves separate access to individual dwellings from 
an existing public road in lieu of a single common driveway.  
 
It is noted that notwithstanding the intractable bush fire safety issues raised by the Rural Fire 
Service a redesign would be required in any case to address the separate ecology concerns. 
This would present an opportunity to amend the plan to provide compliant lot frontage widths 
also. 
 
3. Issues Raised in Submissions 
 
The application was advertised as nominated integrated development and notified locally to 
20 adjoining or otherwise affected neighbours for 31 days. In response, three unique 
submissions were received objecting to the application (or four in total noting two were from 
the same household). The concerns raised in those submissions are considered here. 
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ISSUE/ OBJECTION 
 

COMMENT 
 

Submission 1 
 

 

I object to the above development on the 
basis of the extra volume of traffic on Paulls 
Road which in places is not two lanes wide. 
With 15 new homes built two cars average 
per house that is a lot of cars negotiating a 
narrow road. 
 

The existing section of Paulls Road is 
west of the site is narrow. There is no 
scope to widen the existing road and 
provide access that would be acceptable 
to the Rural Fire Service without clearing 
vegetation within the existing road verge 
(which includes threatened plant species) 
and on adjoining privately owned land on 
either side. 
 

In the event of a bush fire similar to the 2002 
fires in our area how do you propose to 
protect all these people when Paulls Road is 
impacted from both sides and fire trucks 
cannot access the street. I am a deputy 
captain in our local Maroota South Brigade 
and fully understand the high fire risk area in 
which we live. 
 

The concerns with respect to access for 
fire-fighting personnel (and also with 
respect to evacuating residents) have 
been echoed by the Rural Fire Service in 
their written correspondence for this 
matter (refer Attachment 8). 

We have school children walking to the bus 
stop at the end of Paulls Road. Do you intend 
creating a footpath for them to get to the bus 
stop safely. 
 

The proposal does not include any 
upgrade works along the length of Paulls 
Road (existing) west of the site. This is an 
issue with respect to access, especially 
with respect to bush fire as already 
explained, however with that said in the 
absence of those concerns the 
development application does not and 
would not need to provide for a pedestrian 
footpath along a 1.4 kilometre long 
existing rural road. 
 

Submission 2 
 

 

The proposed development will result in 
increased vehicular/ pedestrians volume, 
impacting on safety. 
 

The width of Paulls Road (existing) has 
been raised as a concern and considered 
above. The additional density is a concern 
with respect to access, but more related to 
emergency access and egress/ 
evacuation, as opposed to the day to day 
traffic generated by the development. 
 

During the development period it is expected 
that a large number of large construction 
vehicles and associated plant and machinery 
will be moving in and out of Paulls Road. 
 

Managing construction traffic is an issue 
with any constrained/ isolated site. These 
types of concerns could be managed 
through the construction phase via proper 
management set by conditions, if the 
development application was 
recommended for approval. 
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ISSUE/ OBJECTION 
 

COMMENT 
 

On an on-going basis after development 
completion it is expected that the increased 
residential lots will lead to an increase in 
passenger vehicles (at least two per 
household). Taking into account the other 
adjoining proposed development on Lot 115, 
there will be at least an additional 30 plus 
vehicles that would be travelling along Paulls 
Road on a daily basis. The increased 
vehicular volume/ movements referred to 
above will impact on the traffic nature of 
Paulls Road and consequently the safety of 
pedestrians (also likely to increase), including 
school children, walking to and from the bus 
stops on Wisemans Ferry Road. 
 

The additional density proposed is a 
concern with respect to access, but more 
related to emergency access for fire-
fighting personnel and egress/ evacuation 
of residents, as opposed to the day to day 
traffic generated by the development. 
Upgrades to Paulls Road (notably 
widening of the existing narrow road 
carriageway in places, at a minimum) 
would likely be required to support the 
additional traffic generated by this 
development more broadly. However, as 
the access concerns raised with respect to 
bush fire are considered intractable as 
explained in the report, the applicant has 
not been tasked with addressing these 
necessary upgrades. 
 

If the proposed development was to proceed, 
improvements to the road reserve, including 
vegetation maintenance on either side of 
Paulls Road will be essential to allow safe 
vehicular and pedestrian movement. 
Currently approximately 200m of the road 
reserve is not able to be maintained or 
utilised as a functional road reserve due to 
the road reserve being fenced off, noting that 
most of the fencing is located along a 
dangerous blind corner. The current status of 
the road reserve on either side results in 
pedestrians, including children, being forced 
to walk on the road itself. This is an existing 
issue which will be significantly exacerbated 
with the increased vehicular movements 
arising from the proposed development. 
 

Commentary on this matter has been 
included earlier in this table (above). 
Further, Paulls Road (existing) is narrow 
and heavily constrained with respect to 
vegetation along its edges. There are 
sections of the existing road verge along 
Paulls Road that contain several 
threatened plant species which have 
previously been fenced off to protect them. 
These areas are managed by Council 
staff. 
 

The current lack of maintenance also results 
in poor visibility of wildlife crossing the road, 
which is a daily occurrence on Paulls Road. 
The lack of road reserve maintenance 
impacts on the usability of the entire road 
width for driving purposes due to overgrown 
vegetation forcing drivers to veer towards the 
centre of the road to avoid their vehicles 
being damaged and/ or to avoid pedestrians 
on the road. Again, this situation, if not 
rectified, will be exacerbated and seriously 
endanger pedestrians, drivers and wildlife, as 
a result of the proposed development. 
 

Commentary on this matter has been 
included earlier in this table (above). 
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The proposed development will impact on 
safe and orderly evacuation in the event of a 
fire emergency. Paulls Road is currently a 
relatively narrow road lined with vegetation on 
either side, including trees and shrubs. In the 
event of a fire emergency, it would be 
expected that fire would travel quite quickly 
through the road. Whilst this may be 
manageable with the current amount of 
houses (approximately ten), the addition of a 
further 15 houses will severely impact safe 
evacuation of all residents. It is acknowledged 
that fire evacuation assessments have been 
completed as part of the development 
application and conditions have been 
imposed to minimise fire risk/ facilitate 
evacuation. However, the assessment does 
not take into consideration the current lack of 
visibility and reduced road usability due to the 
overgrown vegetation along both sides of 
Paulls Road as detailed above. Also the 
overgrown vegetation adds to fuel in the 
event of a fire, impacting on the safe 
evacuation of 25 plus households. 
 

Commentary on this matter has been 
included earlier in this table (above). 

Submission 3 
 

 

As a resident of Paulls Road for the past six 
years, I am horrified at the thought of 15 
additional house blocks going into Paulls 
Road. This is a small, no through road with 
poor street access. People come to ride their 
horses and walk their dogs in this street, 
because it is quiet, a fairly narrow road with 
little traffic. To add an additional 15 houses is 
a joke. We have to pull over now if another 
car comes past. We moved out here to get 
away from “suburbia”, not to have it land on 
our doorstep again. Not to mention the 
wildlife. We have so many native birds 
including Wonga Pigeons, King Parrots, 
Bronzewing Pigeons, Brown Cuckoo Doves, 
Gang Gang Cockatoos, and so many other 
species such as tiny finches and lots of lovely 
owls. We have lyrebirds, bush turkeys, 
echidnas and rock wallabies all happily living 
in Paulls Road, which we see regularly. The 
flora and fauna assessment provided for the 
report is remarkably short-sighted. They 
clearly did not spend much time here. There 
are native frogs (I do not know the particular 
species) as well as some special rare grass, 
which only grows here and which Council is 

Rural cluster subdivision is a form of 
development permitted within the zone by 
the LEP (subject to development consent). 
Notwithstanding this, this proposal without 
amendment represents an 
overdevelopment of the site due to the 
extent of clearing/ loss of vegetation 
proposed currently. 
 
Council’s Environmental Health team have 
reviewed the information provided with the 
development application relating to 
ecology and have concluded that 
insufficient information has been provided 
to support the development application. 
Further, in order to ensure biodiversity 
values are retained, the applicant was 
directed to reduce the development 
footprint so that direct impact to 
threatened species are avoided and 
minimised, which is fundamentally 
opposed to the competing bush fire 
concerns which would otherwise require 
the removal of additional vegetation, flora 
and fauna habitat. 
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well aware of. In fact Council erected some 
fencing along the street to try and protect this 
grass (fairly pointless if you allow it to be built 
out). 
 

There are sections of the existing road 
verge along Paulls Road that have been 
fenced off previously and are managed by 
Council staff with respect to protecting 
threatened plant species.  
 
 

An additional 15 houses more than doubles 
the existing houses in this street, which is a 
drastic increase. As pointed out in the bush 
fire assessment, the proposed additional 
dwellings will pose a significant bush fire 
threat in an area that has been subject to 
severe bush fire hazard. The access to this 
street is not sufficient to properly protect the 
proposed new dwellings. As a long term 
member of the Rural Fire Service (and our 
combined household experience exceeds 35 
years in the Rural Fire Service); and having 
personally witnessed the ferocity and extent 
of fires in the local area, I have grave 
concerns as to our ability to protect any 
further housing in Paulls Road. As an active 
member defending existing property in Paulls 
Road during the last bushfire/ wildfire event of 
6 December 2002, I witnessed the impact, 
progression, aftermath of those fires. The 
area of the proposed development was 
exposed to the full running head of that fire 
and suffered significant damage to the 
vegetation and flora. There has been little to 
no management measures completed to 
these areas in the intervening years, and nor 
is there sufficient management proposed 
within the development application. 
 

The concerns noted in the submission with 
respect to density and emergency access 
for fire-fighting personnel and egress/ 
evacuation of residents have been echoed 
by the Rural Fire Service in their 
comments. The proposal is recommended 
for refusal for this reason (in part). 

With respect to the aspect and vegetation of 
the immediate local area, the significant 
downhill slope in all directions and being on 
the end of a ridge spur, leaving the proposed 
development exposed on all sides, there is 
very significant fire threat. South Maroota fire 
brigade does not have the capacity regarding 
vehicles or manpower to provide the required 
residential protection. 
 

Commentary on this matter has been 
included earlier in this table (above). The 
proposal is recommended for refusal for 
this reason (in part). 

In the preceding wildfire event the number of 
properties under threat, meant that “out of 
area” resources where required to be 
deployed. I was a member on one of those 
resources. To my knowledge, there were not 
more than three or four fire vehicles in Paulls 
Road providing property protection to the then 

Commentary on this matter has been 
included earlier in this table (above). The 
proposal is recommended for refusal for 
this reason (in part). 
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eight dwellings in the street. In the 
foreseeable event of a similar running wildfire, 
it would be quite conceivable for this 
development to sustain significant impact and 
potential loss to its occupants, and increase 
risk to this neighbours in the form of an ever 
more thinly stretched fire protection service. 
 

There are increasing traffic issues within the 
general and local area. We have to contend 
with horse trailers in Paulls Road and with 
numerous sand trucks and semi-trailers on 
Wisemans Ferry Road which already cause 
traffic concerns, without adding an additional 
30 vehicles to such a small street. A 
significant number of developments across 
the greater South Maroota area have seen a 
significantly increased number of vehicles 
utilising local roads and infrastructure. There 
are only two major routes of access back to 
the Greater Metropolitan area of Sydney, 
being Wisemans Ferry Road/ Pitt Town Road/ 
Cattai Road to the west and The Northern 
Road to the east. Alternatively, secondary 
routes via vehicular ferries to the Hawkesbury 
and Gosford Council areas are the only other 
egress/ ingress to the area. These four routes 
are all by limited unlit single lane roads 
through bush land, with many areas with 
limited or nil mobile phone reception. This 
demonstrates the limited resources in the 
local area and the strain on those few 
resources. Public transport of any kind is 
limited to a very small number of bus 
services. 
 

The additional traffic generated by the 
proposal is a concern with respect to 
access; but more specifically with respect 
to emergency access for fire-fighting 
personnel and egress/ evacuation of 
residents, as opposed to the day to day 
traffic generated by the development and 
the need for broader improvements to the 
road network (especially as far as 
Wisemans Ferry Road). In extending 
Paulls Road as proposed, minor upgrades 
to the existing section of Paulls Road 
would also be required (including localised 
widening of the existing narrow road 
carriageway in places, intersection 
upgrades where the two existing crown 
roads intersect now and the like) would be 
required to support the subdivision works 
and the additional traffic generated by this 
development more broadly. However, as 
the access concerns raised with respect to 
bush fire are considered intractable as 
explained in the report, the applicant has 
not been tasked with addressing these 
necessary upgrades. 
 

A number of years ago, a development 
proposal for a bike and horse park was 
submitted and consequently found to be 
unacceptable due to the environmental 
concerns, traffic and access issues and the 
impact on the local flora and fauna. None of 
these concerns have changed and this new 
proposal is for a similar part of the street. 
 

Council’s Environmental Health team have 
reviewed the information provided with the 
development application relating to 
ecology and have concluded that 
insufficient information has been provided 
to support the development application. 
Further, in order to ensure biodiversity 
values are retained, the applicant was 
directed to reduce the development 
footprint so that direct impact to 
threatened species are avoided and 
minimised, which is fundamentally 
opposed to the competing bush fire 
concerns which would otherwise require 
the removal of additional vegetation, flora 
and fauna habitat. 
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I have lived here for 18 years but I cannot 
stay if this quiet street suddenly becomes 
built up; to increase the existing housing so 
drastically is disastrous. The quality of life for 
the current residents and for the local native 
fauna would be severely impacted. I 
vehemently protest any further development 
of this nature in such a small, rural street. 
 

This summarising statement is adequately 
addressed through the commentary 
included earlier in this table (above). 

 
4. Internal Referrals 
 
The application was referred to following sections of Council: 
 

 Planning 
 Engineering 
 Environmental Health (contamination, dam dewatering and onsite wastewater) 
 Tree Management 
 Ecology (vegetation management) 

 

Ecology 
 

As noted earlier in the report the applicant was advised at the pre-lodgement meeting held 
that the site is constrained with respect to ecology as follows. 
 

 Mapped presence of a Critically Endangered Ecological Community Shale 
Sandstone Transition Forest within the proposed development area. 
 

 Known threated species locations. 
 

 Area mapped as “Biodiversity” on the terrestrial biodiversity map. 
 

 The Paulls Road area is a known biodiversity “hot spot” with respect to a high 
concentration of threatened plant species. There are sections of the existing road 
verge along Paulls Road that contain several threatened plant species which have 
previously been fenced off to protect them. These areas are managed by Council 
staff. 

 

Council’s Environmental Health team have reviewed the information provided with the 
development application relating to ecology, including the (amended) flora and fauna 
assessment prepared by Ecoplanning dated 24 February 2018. They also inspected the site. 
Their assessment concluded that the proposal fails to demonstrate that the same or greater 
biodiversity values on the site will be retained. Insufficient information has been provided to 
support the method used to estimate population size for Grevillea parviflora subsp. 
supplicans, Kunzea rupestris and Micromyrtus blakelyi. No mapping was provided to show 
the extent for each species and no detail as to what methods were used to verify the 
accuracy of the mapped extent of these species was provided. The method of population 
estimate used in the reporting is not supported based on the information provided. Given the 
mapped extent of habitat for each species is around 0.5 hectares and presuming these 
areas overlap, a more comprehensive survey is required to enable a more accurate 
assessment of threatened plant species over the site. Actual counts of threatened plants are 
required to form the basis of the assessment. A large proportion of the threatened plant 
individuals recorded on the site, in particular Micromyrtus blakelyi, would be removed if the 
proposed subdivision was to occur. Such an outcome falls well short of ensuring the same or 
greater biodiversity values on the site will be retained. 
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In order to ensure biodiversity values are retained, the applicant was directed to reduce the 
development footprint so that direct impact to threatened species are avoided and 
minimised. The revised assessment accompanying that amended plan should consider in 
detail both direct and indirect impacts, including those arising from the establishment of 
asset protection zones and the construction of the perimeter fire trail, to threatened entities. 
 
Acacia bynoeana has been previously recorded within the subject site. The flora and fauna 
assessment does not record this species within the development lots. Despite this, the 
assessment should have given consideration to why this species was not recorded and what 
factors may have contributed to its decline (for example browsing by herbivores or lack of 
detectability). A more precautionary approach to the assessment of this species is required 
including an assessment of significance. 
 
Lastly, the flora and fauna assessment states that a microbat survey was undertaken 
however the results of this were not provided in the assessment. 
 
These concerns were raised with the applicant in a request for additional information letter 
sent on 8 March 2018. It is acknowledged that the applicant discussed these concerns with 
Council’s Environmental Health team and their ecologist however they (correctly) formed the 
view that it would be better to wait for the Rural Fire Service response prior to 
commissioning further ecological survey work. This requirement to reduce the development 
footprint and extent of impacts on ecology is fundamentally opposed to the competing bush 
fire concerns discussed in this report which would otherwise require the removal of 
additional vegetation, flora and fauna habitat adding to these existing concerns. 
 
5. External Referrals 
 
Rural Fire Service 
 
The development application was lodged as “Integrated Development” pursuant to Section 
4.46 of the Environmental Planning and Assessment Act 1979 as it seeks to subdivide bush 
fire prone land. The Rural Fire Service have reviewed the proposal and advised that they do 
not support the development application. A Bush Fire Safety Authority from the Rural Fire 
Service is required before any development consent could be issued even if the proposal 
was considered acceptable and appropriate by Council staff. The concerns raised by the 
Rural Fire Service relate to the fact the site is so isolated and with the increase in residential 
density, and cannot be addressed through any conceivable amendments to the subdivision 
layout or development application. 
 

The Rural Fire Service response is provided in Attachment 8 and the concerns are outlined 
below. 
 

The issue in relation to access has not been adequately addressed in the bush fire 
report prepared by Peterson Bushfire dated 10 November 2017. In this regard, the 
following outstanding matters remain unresolved: 
 

 All development on bush fire prone land must satisfy the aim and objectives of PBP 
2006, to protect human life including fire fighters, and to minimise impacts on 
property from the threat of bush fire. More specifically, the relevant objective relating 
to access seeks to “ensure that safe operational access and egress for emergency 
service personnel and residents is available”. The proposal does not meet the 
deemed-to-satisfy requirement for access which is to provide an alternative access 
when greater than 200 metres from a public through road or the relevant 
performance criteria for access under Section 4.1.3 of PBP 2006. 
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 Vehicular access to and from the site is problematic due to unmanaged vegetation 
along Paulls Road within adjoining lands. Several pinch points provide the potential 
for this single 1.4 kilometre evacuation route to be non-trafficable during a bush fire 
event. Should the residents and visitors choose to evacuate the site, they are likely to 
be impacted by a fast moving bush fire. There is no safe public refuge space 
available in instances where evacuation is not possible, placing occupants and 
emergency services personnel at considerable risk. No measures have been 
proposed to ensure that Paulls Road remains trafficable during a bush fire event. 

 
 The proposed increase in residential density at the end of Paulls Road is seen as a 

significant risk to existing residents along Paulls Road as it will reduce the ability of 
the existing road network to deal with evacuating residents and responding 
emergency services. In this regard, the cumulative impact of the increase in density 
on the subject site and potentially on adjoining lots on emergency evacuation during 
bush fire events needs consideration. 

 
The proposed development needs to address the access to and from the site and examine 
the suitability of the proposal in its current form and design to comply with the aim and 
objectives, and the specific provisions for subdivisions under Section 4.1.3 and Appendix 2 
of PBP 2006. 
 
Given the ongoing outstanding non-compliances, The Hills Shire Council may wish to 
determine the application on this basis. 
 
Given the seriousness of these concerns, Council staff met with the Rural Fire Service, 
applicant and their bush fire consultant on site on 6 July 2018 to discuss the concerns raised 
where it was apparent there was no obvious solution to the isolation/ access concerns 
raised. Potential solutions presented by the applicant included providing increased asset 
protections zones and a place of refuge within the site and clearing vegetation along the 
length of Paulls Road between the subject site and Wisemans Ferry Road (within the 
existing road reserve and adjoining land). This additional clearing would conflict with the 
ecology concerns raised separately as discussed in Section 4 (ecology) above and that the 
management of vegetation along Paulls Road within other land (and by Council within the 
existing road reserve) is not considered appropriate or reasonable. There are sections of the 
existing road verge along Paulls Road that have been fenced off previously and are 
managed by Council staff with respect to protecting threatened plant species. Further, the 
affected adjoining property owners along Paulls Road are unlikely to consent to the initial 
clearing or need to manage the area into the future. In any case, the Rural Fire Service have 
advised that none of those potential solutions individually or collectively would address the 
fundamental and intractable concerns raised with respect to access.  
 
The Rural Fire Service then wrote Council staff advising they will not undertake further 
discussion or consider additional information on the proposal in its current form as the 
design has not been able to demonstrate compliance with PBP 2006. The Rural Fire Service 
has concerns at a strategic level concerning the cumulative effect of the increase in density 
associated with rural cluster developments on emergency management and evacuation. 
Council staff responded by noting those strategic concerns but reiterating that it is incumbent 
on the consent authority to ensure the timely determination of development applications.  
 
Council cannot determine to approve the development application (as integrated 
development) in the absence of a Bush Fire Safety Authority from the Rural Fire Service. 
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Natural Resources Access Regulator 
 
The development application was lodged as “integrated development” pursuant to Section 
4.46 of the Environmental Planning and Assessment Act 1979 and referred to the Natural 
Resources Access Regulator/ Department of Industry – Lands and Water (formerly the 
Department of Primary Industries – Water) as the works appeared to extend to within 40 
metres of a mapped natural watercourse present towards the rear of the site. This meant the 
development application was advertised as nominated integrated development also. The 
Regulator responded advising that they did not consider the works to be occurring within 40 
metres of a mapped natural watercourse, notwithstanding the mapped natural watercourse 
present towards the rear of the site, and that their concurrence was not required. 
 
Department of Industry – Crown Lands 
 
The development application was referred the Department of Industry – Crown Lands and 
Water because the existing road fronting the site is a crown road owned and managed by 
the Department. The Department have raised no objection to the proposal on the condition 
that Council accept that the control of the road is transferred to Council. Their response goes 
on to state that if Council was not accepting of this transfer, then the Department would 
formally object to the proposal. On the basis that the applicant proposes to reconstruct the 
road to Council’s rural public road standard as part of the proposed subdivision works, the 
transfer is considered acceptable. To be clear, the planned transfer would occur post-
determination in response to any consent granted and only relates to the portion of the 
existing crown road fronting the planned development lots in the plan, not the entire existing 
crown road as it extends further east. 
 
CONCLUSION 
 
The Development Application has been assessed against the relevant matters for 
consideration under Section 4.15 of the Environmental Planning and Assessment Act 1979, 
The Hills Local Environmental Plan 2012 and The Hills Development Control Plan 2012 and 
is considered unsatisfactory. 
 
The Development Application was lodged as “Integrated Development” as it seeks to 
subdivide bush fire prone land. The Rural Fire Service have reviewed the proposal and 
raised concern with respect to the same, meaning Council cannot determine to approve the 
development application in the absence of a Bush Fire Safety Authority from the Rural Fire 
Service. 
 
The issues raised in the submissions have been addressed in the report and some of the 
concerns raised echo those of Council staff. 
 
The development application is recommended for refusal. 
 
IMPACTS 
 
Financial 
 
This matter may have a direct financial impact upon Council’s adopted budget as refusal of 
this matter may result in Council having to defend a Class 1 Appeal in the NSW Land and 
Environment Court.  
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The Hills Future Community Strategic Plan 
 
The adverse environmental and social amenity impacts of the proposal have been 
articulated in the report. The proposal is inconsistent with the provisions of The Hills Local 
Environmental Plan 2012 and The Hills Development Control Plan 2012 and is therefore 
considered unsatisfactory with respect to the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future”. 
 
RECOMMENDATION 
 
The development application be refused for the following reasons: 
 
1. The Rural Fire Service have advised that development on bush fire prone land must 

satisfy the aim and objectives of Planning for Bush Fire Protection 2006, to protect 
human life including fire fighters, and to minimise impacts on property from the threat of 
bush fire. The proposal does not meet the deemed-to-satisfy requirement for access 
which is to provide an alternative access when greater than 200 metres from a public 
through road or the relevant performance criteria for access under Section 4.1.3 of 
Planning for Bush Fire Protection 2006. 
(Section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979) 

 
2. The Rural Fire Service have advised that vehicular access to and from the site is 

problematic due to unmanaged vegetation along Paulls Road within adjoining lands. 
Several pinch points provide the potential for this single 1.4 kilometre evacuation route to 
be non-trafficable during a bush fire event and that no measures have been proposed to 
combat this. 
(Section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979) 

 
3. The Rural Fire Service have advised that the proposed increase in residential density at 

the end of Paulls Road is seen as a significant risk to existing residents along Paulls 
Road as it will reduce the ability of the existing road network to deal with evacuating 
residents and responding emergency services. 
(Section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979) 

 
4. With respect to Reasons 1 to 3 above, Council cannot determine to approve the 

application (as integrated development) in the absence of a Bush Fire Safety Authority 
issued under Section 100B of the Rural Fires Act 1997 by the Rural Fire Service. 
(Section 4.46 of the Environmental Planning and Assessment Act 1979) 

 
5. The proposal in its current form is not consistent with the objectives of the RU2 Rural 

Landscape zone from The Hills Local Environmental Plan 2012 in terms of the adverse 
impacts on the rural landscape, specifically with respect to vegetation, due to the extent 
of clearing required. The development footprint would need to be reduced to address this 
concern. 
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979) 

 
6. The proposal in its current form is inconsistent with the objectives of Clause 4.1AA of 

The Hills Local Environmental Plan 2012 as it does not ensure that the site is developed, 
managed and conserved in a holistic and sensitive manner where affected by 
biodiversity. The development footprint would need to be reduced to address this 
concern. 
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979) 
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7. The proposal in its current form is inconsistent with the objectives of Clause 7.4 of The 
Hills Local Environmental Plan 2012 as the development footprint encroaches into land 
mapped by the Terrestrial Biodiversity Layer accompanying The Hills Local 
Environmental Plan 2012. The development footprint would need to be reduced to 
address this concern. 
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979) 

 
8. The proposal has not been accompanied by sufficient information to support the method 

used to estimate population size for Grevillea parviflora subsp. supplicans, Kunzea 
rupestris and Micromyrtus blakelyi. The proposal has not been accompanied by an 
assessment of significance for Acacia bynoeana which has been previously recorded 
within the subject site. The proposal has not been accompanied by a microbat survey. 
This additional information and surveys are required in order to allow a full and proper 
assessment to be carried out. 
(Section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979) 

 
9. The proposal in its current form is likely to have a detrimental impact upon the rural 

landscape, specifically with respect to vegetation, due to the extent of clearing required. 
(Section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979) 

 
10. The proposal does not comply with The Hills Development Control Plan 2012 – Part B 

Section 1 – Rural relating to the required minimum lot width for lots fronting a public road 
of 60 metres. 
(Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979) 

 
11. The proposal in its current form is not in the public interest given the potential impact on 

responding resources during an emergency event such as a bush fire. 
(Section 4.15(1)(e) of the Environmental Planning and Assessment Act 1979) 

 
 
ATTACHMENTS 
 
1. Locality Plan 
2. Aerial Photograph 
3. LEP Zoning Map 
4. LEP Minimum Lot Size Map 
5. LEP Terrestrial Biodiversity Map 
6. Proposed Plan of Subdivision 
7. Constraints Plan 
8. Rural Fire Service Comments 
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ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – AERIAL PHOTOGRAPH 
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ATTACHMENT 3 – LEP ZONING MAP 
 
 
 

 

 
 
Black Outline: Subject Site 
Light Brown: RU2 Rural Landscape 
Dark Brown: E2 Environmental Conservation 
Green: RE1 Public Recreation 
Yellow: SP2 Infrastructure 
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ATTACHMENT 4 – LEP MINIMUM LOT SIZE MAP 
 
 

 

 
 
Black Outline: Subject Site 
AB1 (RU2 Rural Landscape): 10ha 
AB2 (E2 Environmental Conservation): 40ha 
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ATTACHMENT 5 – LEP TERRESTRIAL BIODIVERSITY MAP 
 
 
 

 

 
 
Black Outline: Subject Site 
Green Hatching: Biodiversity 
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ATTACHMENT 6 – PROPOSED PLAN OF SUBDIVISION 
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ATTACHMENT 7 – CONSTRAINTS PLAN 
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ATTACHMENT 8 – RURAL FIRE SERVICE COMMENTS 
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ITEM-3 DA 989/2018/ZD - SUBDIVISION CREATING TEN 
COMMUNITY TITLE RURAL RESIDENTIAL LOTS AND 
ONE COMMUNITY ASSOCIATION LOT INCLUDING NEW 
ROAD (RURAL CLUSTER) - LOT 115 DP 752039, 156 
PAULLS ROAD, SOUTH MAROOTA  

 

THEME: Valuing our Surroundings 

OUTCOME: 
Well planned and liveable neighbourhoods that meets growth 
targets and maintains amenity. 

STRATEGY: 
Manage new and existing development with a robust 
framework of policies, plans and processes that is in 
accordance with community needs and expectations. 

MEETING DATE: 
23 OCTOBER 2018 

DEVELOPMENT ASSESSMENT UNIT 

AUTHOR: 

PRINCIPAL COORDINATOR – SUBDIVISION AND 
RELEASE AREAS 

BEN HAWKINS 

RESPONSIBLE OFFICER: 

MANAGER – SUBDIVISION AND DEVELOPMENT 
CERTIFICATION 

ANDREW BROOKS 

  

Applicant PGH Environmental Planning 

Owner Pillars Investments Services Pty Ltd 

Exhibition / Notification 31 days 

Number Advised 23 

Number of Submissions 3 

Zoning  RU2 Rural Landscape 

Site Area 26.61 hectares 

List of all relevant 
s4.15(1)(a) matters 

 

Section 4.15 (EP&A Act) – Unsatisfactory 
The Hills LEP 2012 – Unsatisfactory 
SEPP 55 Remediation of Land – Satisfactory 
SREP 20 Hawkesbury/ Nepean River – Satisfactory 
The Hills DCP Part B Section 1 – Rural – Unsatisfactory 
Section 7.12 Contribution – Not Applicable (Refusal) 
State Infrastructure Contribution – Not Applicable 

Political Donation None Disclosed 

Reason for Referral to DAU 1. Recommended for refusal 
2. Variations to DCP 
3. Submissions received 

Recommendation Refusal 
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EXECUTIVE SUMMARY 
 
The development application is for a “rural cluster” community title subdivision creating ten 
rural residential lots and one community association lot. The development application 
includes the reconstruction and transfer of an existing crown road fronting the ten 
development lots, to provide access to the site from the end of Paulls Road approximately 
200 metres south-west of the subject site. The subdivision works include clearing within the 
ten development lots to create bush fire asset protection zones along with the extension of 
an existing perimeter fire trail around the outside of the ten development lots intersecting 
with the existing crown road referred to above. 
 
With respect to bush fire, the site is constrained by its isolation as the nearest public 
through-road (Wisemans Ferry Road) is approximately 1.4 kilometres away, noting that 
Planning for Bush Fire Protection 2006 produced by the Rural Fire Service requires 
alternative access where a site is located more than 200 metres from a public through-road. 
The existing Paulls Road configuration is narrow and heavily vegetated along the edge on 
either side which compounds this isolation constraint. The development application was 
lodged as “Integrated Development” pursuant to Section 4.46 of the Environmental Planning 
and Assessment Act 1979 as it seeks to subdivide bush fire prone land. The Rural Fire 
Service have reviewed the proposal and advised that they do not support the development 
application. Legislation requires that for development applications proposing the subdivision 
of bush fire prone land, a Bush Fire Safety Authority must be issued by the Rural Fire 
Service before development consent can be issued. The Rural Fire Service have not issued 
a Bush Fire Safety Authority, therefore the development application cannot be approved, 
even if the proposal was considered acceptable and appropriate by Council staff. The 
concerns raised by the Rural Fire Service relate to the fact the site is isolated and, in 
combination with the increase in residential density, the constraints cannot be addressed 
through any conceivable amendments to the subdivision layout or development application. 
 
The site contains the Critically Endangered Ecological Community “Shale Sandstone 
Transition Forest”. There are also known threatened plant species within the site. The land is 
in part mapped as “Biodiversity” on the terrestrial biodiversity map contained in The Hills 
Local Environmental Plan 2012 and the Paulls Road area in general is a known biodiversity 
“hot spot”, containing a high concentration of threatened plant species. Council’s 
Environmental Health team have reviewed the information provided with the development 
application relating to ecology and have concluded that insufficient information has been 
provided to support the development application. Further, in order to ensure biodiversity 
values are retained, the applicant was requested to reduce the development footprint so that 
direct impact to threatened species are avoided and minimised, which is fundamentally 
opposed to the competing bush fire concerns otherwise requiring the removal of additional 
vegetation, flora and fauna habitat. 
 
The application was advertised as nominated integrated development and notified locally to 
23 adjoining or otherwise affected neighbours for 31 days. In response, three submissions 
were received objecting to the application. The concerns raised include bush fire safety, 
pedestrian access, traffic and road safety (particularly in the event of an emergency) and 
impacts on wildlife and ecology. The submissions have been discussed in the report. 
 
The development application has not progressed and the applicant has indicated they do not 
intend to withdraw it. The Rural Fire Service have not issued a Bush Fire Safety Authority 
and the site is considered unsuitable for this particular proposal. Accordingly, the 
development application is recommended for refusal. 
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BACKGROUND 
 
A pre-lodgement meeting was held with Council staff on 24 November 2015, where the 
discussion specifically focussed on bush fire and ecology as the critical issues relating to any 
planned development of the site, to the extent Council staff spoke to the Rural Fire Service 
about the proposal in preparing for the meeting. 
 
The notes issued to the applicant following that meeting stated with respect to bush fire: 
 

The following preliminary advice has been received from the NSW Rural Fire Service 
with respect to the access matter discussed during the meeting: 
 

“.. there is no safe evacuation route, and realistically there is no way one 
could be provided. This situation would be even worse than (other site) as the 
length of bush that would need to be traversed when evacuating during a fire 
is much greater, plus the road is narrower and not straight. I cannot see the 
Rural Fire Service issuing a bush fire safety authority for this subdivision.” 

 
On the basis of the above it appears unlikely that your proposal would be capable of 
being supported. You are encouraged to pursue a meeting with the Rural Fire 
Service to discuss the matter further prior to proceeding to the preparation of a 
development application submission. 

 
The notes issued following that meeting stated with respect to ecology: 
 

Under the objectives of The Hills Local Environmental Plan 2012 and The Hills 
Development Control Plan 2012 a rural cluster subdivision must ensure a better 
biodiversity outcome post development. 
 
The application must give consideration to: 
 
 Endangered ecological communities 
 Threatened Species 
 The LEP Terrestrial Biodiversity Layer 
 The general protection of biodiversity and ecological function 
 
The site is constrained by: 
 
 Mapped presence of a Critically Endangered Ecological Community Shale 

Sandstone Transition Forest within the proposed development area. 
 Known threated species locations. 
 Area mapped as “Biodiversity” on the terrestrial biodiversity map. 
 

 A rural cluster subdivision is required to demonstrate a better biodiversity outcome. A 
 non-significant assessment of significance under Section 5A of the Environmental 
 Planning and Assessment Act 1979 does not demonstrate compliance with this 
 requirement, rather that the preparation of a Species Impact Statement is not 
 required. 

 

The Paulls Road area is a known biodiversity “hot spot”. In particular it is known for a 
high concentration of threatened plant species. 
 

The current application proposes the direct removal of “biodiversity land”, critically 
endangered ecological community and threatened species habitat. 
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Given the level of impact and high biodiversity significance of the site it is unlikely 
that the application in its current form will ensure a better biodiversity outcome. 
 

A reduction in the development footprint is required to reduce the impact on 
biodiversity. This can be achieved by: 
 
 Reduction in lot yield. 
 Reduce lot sizes. 
 Reduction in building envelope sizes. 
 

A flora and fauna report must be prepared in accordance with Council’s guidelines. 
This report must fully identify the ecological constraints of the site and demonstrate 
how the proposal has been designed to avoid impacts and ensure a better 
biodiversity outcome post development. 

 

As suggested by Council staff a separate pre-lodgement meeting was also held with the 
Rural Fire Service on 31 March 2016 where the following concerns were raised by the 
Service: 
 

 Compliance with the aim and objectives of Planning for Bush Fire Protection 2006 
(PBP 2006). 
 

 Compliance with the access requirements outlined in Section 4.1.3(1) of PBP 2006. 
 

 Option for the establishment of an easement for the provision of asset protection 
zones. 

 

 Provision of a perimeter fire trail to act as a perimeter road. 
 

 Preparation of an evacuation and emergency management plan. 
 

PROPOSAL 
 

The development application is for a “rural cluster” community title subdivision creating ten 
rural residential lots and one community association lot. The proposed plan of subdivision is 
provided in Attachment 6. 
 

The community association lot (Lot 1) has an area of 21.43 hectares, being 80.53% of the 
total site area, and contains: 
 

 The area intended to be set aside, protected and managed into the future by the 
community association, including the Shale Sandstone Transition Forest Critically 
Endangered Ecological Community (vegetation), land mapped as “biodiversity” on 
the Terrestrial Biodiversity Map accompanying The Hills Local Environmental Plan 
2012 (LEP), known and unknown threatened flora species and fauna habitat. The 
1.114 hectares of E2 Environmental Conservation zoned land is also contained to the 
northern part of the community association lot. This E2 Environmental Conservation 
zoned land contains the riparian corridor area associated with the natural 
watercourse known as Blue Gum Gully near the northern boundary. 

 

 The perimeter fire trail around the outside of the ten development lots intersecting 
with the existing crown road proposed to be transferred to the public/ Council and 
reconstructed to Council’s rural public road standard as part of the proposed 
subdivision works. Part of this fire trail exists now. The existing fire trail is shown on 
the constraints plan provided in Attachment 7 and extends south from the current end 
of Paulls Road along another existing crown road, before extending east towards the 
back of the site.  
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The reconstruction and transfer of the existing crown road referred to above only relates to 
the portion of this road fronting the planned development lots in the plan to the north, not the 
entire existing crown road as it extends further east. Also excluded is the second existing 
Crown road fronting Lot 2 in the plan to the south-west. 
 
The proposed community title rural residential lots (Lots 2 to 11) range in size from 0.405 
hectares to 0.77 hectares. All ten lots have direct access and frontage to the existing crown 
road referred to above with the exception of Lot 2. Lot 2 is proposed as a battle-axe shaped 
lot located behind Lots 3 and 4 and accessed via a 4 metre wide access handle that runs 
parallel (and directly adjacent) to the second existing crown road not being reconstructed or 
transferred referred to above. All of the development lots are vacant. 
 
Lastly, there is an existing farm dam on Lot 2 that is proposed to be dewatered and filled as 
part of the subdivision works. 
 
ISSUES FOR CONSIDERATION 
 

1. The Hills Local Environmental Plan 2012 
 

(i) Permissibility 
 

The land is zoned RU2 Rural Landscape under the LEP (refer to Attachment 3). Subdivision 
is permitted with development consent. 
 

(ii) Zone Objectives 
 

The objectives of the RU2 Rural Landscape zone are: 
 

 To encourage sustainable primary industry production by maintaining and enhancing 
the natural resource base. 

 

 To maintain the rural landscape character of the land. 
 

 To provide for a range of compatible land uses, including extensive agriculture. 
 

 To encourage innovate and sustainable tourist development, sustainable agriculture 
and provision of farm produce directly to the public, 

 

The proposal seeks to carry out a community title subdivision (rural cluster) creating ten rural 
residential lots and one community association lot. 
 

With respect to the first, third and fourth objectives the proposal does not seek approval for 
primary industry production, extensive or sustainable agriculture, sustainable tourist 
development or farm produce and as such these objectives are not relevant. 
 

With respect to the second objective, the proposal seeks to create additional rural residential 
lots on both cleared and uncleared areas of the site. As discussed in more detail in Section 4 
of this report (Ecology), Council’s Environmental Health team have advised the biodiversity 
impacts cannot be supported in the current format and amendment of the proposal would be 
required to lessen the ecological impacts by reducing the overall development footprint. 
Additional information to address the deficiencies in the reporting submitted with the 
development application would also be required. It is acknowledged that the applicant has 
had productive discussion with Council staff regarding these concerns; however it was 
decided to prioritise the resolution of the bush fire safety related issues before further 
investment into additional ecological reporting. The bush fire safety issues are discussed in 
detail in Section 5 of this report (Rural Fire Service). 
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The development application also includes variations to The Hills Development Control Plan 
2012 (DCP) concerning the width of six of the proposed lots and the inclusion of a battle-axe 
shaped lot as discussed in detail in Section 4 of this report. The proposal, if amended to 
address the ecological issues, would at the same time provide an opportunity to redesign the 
lot layout to provide for a compliant lot layout addressing the lot width and battle-axe lot 
concerns noted. 
 
Any clearing along Paulls Road within the existing road reservation and within other private 
property not subject to this development application (to the west of the site), as mooted as a 
possible solution to bush fire safety and access concerns, could erode the rural character of 
the area. 
 

(iii) Development Standards 
 
The following addresses the principal development standards of the LEP relevant to the 
subject proposal: 
 
Clause 4.1 Minimum subdivision lot size 
 
Clause 4.1AA Minimum subdivision lot size for community title schemes 
 
Clause 4.1 of the LEP establishes the minimum lot size applying to the site in conjunction 
with the associated lot size map (refer to Attachment 4). The minimum lot size applying to 
site is 10 hectares. 
 
Clause 4.1AA however relates to community title subdivisions and permits smaller lots 
ranging from 0.4 hectares to 1 hectare for RU2 Rural Landscape zoned land subject to 
certain criteria as set out under Clause 4.1AA(3A), as follows: 
 
(a) The land to be subdivided under the community plan is not less than 10 hectares, and 

 
(b) The land to be subdivided under the community plan includes land identified as 

“Biodiversity” on the Terrestrial Biodiversity Map or a suitably qualified professional 
has assessed the relevant land and certified that the development will provide a better 
biodiversity outcome; and 

 
(c) after the subdivision, there will be no more than 1 lot (other than a lot comprising 

association property within the meaning of the Community Land Development Act 
1989) for each 2 hectares subdivided, and 

 
(d) The size of any lot resulting from the subdivision (other than a lot comprising 

association property within the meaning of the Community Land Development Act 
1989), is not less than 0.4 hectares or greater than 1 hectare.  

 
With respect to point (a), the property in question has an existing area of 26.61 hectares. 
 
With respect to point (b), the site is mapped as “Biodiversity” on the Terrestrial Biodiversity 
Map (refer to Attachment 5). 
 
With respect to point (c), the proposal includes ten proposed development lots which is less 
than maximum permitted lot yield of 13 based on the existing area of 26.61 hectares above. 
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With respect to point (d), all of the proposed rural residential lots comprise of areas larger 
than or equal to 0.4 hectares and smaller than or equal to 1 hectare. 
 
Clause 4.1AA(3B) of the LEP includes the following additional requirements for rural cluster 
subdivisions: 
 
(a) appropriate management measures will be in place that will ensure the protection of the 

landscape, biodiversity and rural setting of the land, and 
 
(b) productive agricultural land will not be lost.  
 
With respect to point (a), should the development application be approved a condition of 
consent would need to be imposed requiring a Vegetation Management Plan to be 
established over the community association lot which details how the vegetation is to be 
managed on an ongoing basis. This would be bound to the title and be a legal obligation on 
the association once formed. With respect to point (b), the site is currently not used for 
productive agricultural purposes nor is it suitable for these types of activities based on the 
ecology, access and topographical constraints present. 
 
Clause 4.1AA of the LEP includes two objectives, the second of which relates to rural cluster 
subdivisions specifically and states: 
 

 To encourage rural cluster subdivision that will ensure the land is developed, 
managed and conserved in a holistic and sensitive manner where affected by 
biodiversity. 

 
Council’s Environmental Health team have reviewed the information provided with the 
development application relating to ecology, including the (amended) flora and fauna 
assessment prepared by Ecoplanning dated 24 February 2018. They also inspected the site. 
Without amending the proposal to lessen the ecological impacts, particularly towards the 
eastern end of the site, along with the submission of additional reporting to address the 
deficiencies in the reporting submitted with the development application, Council’s 
Environmental Health team have advised the biodiversity impacts cannot be supported. As a 
result the proposal in its current form is inconsistent with this objective. 
 

(iv) Additional Local Provisions 
 
Clause 7.4 Biodiversity (Terrestrial) 
 
Clause 7.4 deals with the preservation of certain mapped land for biodiversity purposes. The 
site is mapped as “Biodiversity” on the Terrestrial Biodiversity Map (refer to Attachment 5). 
Council’s Environmental Health team have reviewed the information provided with the 
development application relating to ecology, including the (amended) flora and fauna 
assessment prepared by Ecoplanning dated 24 February 2018. They also inspected the site. 
Without amending the proposal to lessen the ecological impacts along with the submission 
of additional reporting to address the deficiencies in the reporting submitted with the 
development application, Council’s Environmental Health team have advised the biodiversity 
impacts cannot be supported As a result it is considered that the proposal is contrary to the 
objectives of Clause 7.4 which seeks to maintain terrestrial biodiversity by: 
 

(a) Protecting native fauna and flora, and 
(b) Protecting the ecological processes necessary for their continued existence, and 
(c) Encouraging the recovery of native fauna and flora and their habitats. 
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2. The Hills Development Control Plan 2012 
 

The proposed development has been assessed against the provisions of The Hills 
Development Control Plan 2012 (DCP), specifically Part B Section 1 – Rural. The proposed 
development does not comply with the relevant requirements of the DCP as follows. 
 

CONTROL 
 

PROPOSAL 
 

COMPLIANCE 
 

Part 1: General Development 
 

Minimum Lot Width (for lots 
fronting a public road) 
60m at the building line 
 

Lot 2: Battle-axe lot 
Lots 3, 4, 5 and 6: 50m 
Lots 9 and 10: 55m 
Lots 7 and 9: 60m 
Lot 11: 78.3m 
 

No, see report 

Building Platforms (all rural 
development) 
Minimum size 15m by 20m  
Must not be sited on slopes 
greater than 20% or on 
prominent ridgelines 

All lots: 15m by 20m 
(minimum) 

Yes 

New Public Road 
Construction Width 
20m 
 

The existing crown road to the 
north of the lots is proposed to 
be transferred to Council and 
reconstructed to Council’s 
rural public road standard as 
part of the proposed 
subdivision works. The 
second existing crown road to 
the south-west is not 
proposed to be transferred 
and reconstructed though. 
 

Yes 

Minimum area for wastewater 
and effluent disposal areas 
1,000 square metres 

All lots: 1,000 square metres 
(minimum) 

Yes 

Battle-axe lots may be 
considered on merit based 
on site constraints. Minimum 
access widths are set out 
below: 

Number of 
lots to be 
accessed 

Minimum 
access 
widths 
 

One lot 
 

6.0 metre 
wide access 
handle with 
the 
construction 
of a 3.0 
metre wide 
all-weather 
pavement 

Lot 2 is a proposed battle-axe 
lot and does not need to be. 
This lot has direct frontage to 
the second existing crown 
road which the Department of 
Industry – Crown Lands have 
confirmed is able to be 
transferred to Council along 
with the first existing crown 
road to the north. On this 
basis there is no justification 
for this battle-axe shaped lot. 
Further, the access handle 
provided is only 4 metres 
wide, not 6 metres as required 
by the DCP. 
 

No, see report 
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CONTROL 
 

PROPOSAL 
 

COMPLIANCE 
 

2 to 4 lots 
 

6.0 metre 
wide access 
handle with 
the 
construction 
of a 3.0 
metre wide 
all-weather 
pavement 
and suitable 
passing 
bays 

Greater 
than 4 lots 

Public road 
required 

Note: Refer Council’s 
Subdivision Design 
Guidelines for specification 
detail. 
 

Site Layout 
Lots must be clustered and 
grouped 
A minimum of 3 development 
lots (excluding the 
association property) are to 
be provided 
Lot location and arrangement 
must consider both 
ecological constraints and 
bushfire risk 
 

The proposed subdivision is 
clustered. The ten 
development lots are grouped 
together 

Yes 

Site Access 
Vehicular access must be via 
a common driveway with 
secondary access to 
individual dwellings 
Site Access: Separate 
access to individual dwellings 
from an existing public road 
may be considered where a 
single common driveway is 
not achievable due to site 
constraints or where 
necessary to facilitate 
emergency access for 
emergency services. 
 

All of the proposed lots have 
direct frontage and access to 
the existing crown road 
proposed to be transferred to 
Council and reconstructed to 
Council’s rural public road 
standard as part of the 
proposed subdivision works, 
with the exception of the 
battle-axe shaped lot referred 
to above. 
 

Yes, subject to the DCP 
foreshadowing variations 
being accepted on merit 
which is the case here. 
Accessing the lots from 
an internal road will add 
to the ecology and 
access, specifically 
relating to bush fire, 
issues discussed in this 
report 

Association Property 
Minimum 60% of site area 
All lots must have direct 
access to the association 
property 

The community association lot 
(Lot 1) has an area of 21.43 
hectares, being 80.53% of the 
total site area. 

Yes 
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CONTROL 
 

PROPOSAL 
 

COMPLIANCE 
 

Vegetation Management 
Plan 
A Vegetation Management 
Plan shall demonstrate the 
subdivision will ensure the 
protection of the landscape, 
biodiversity and rural setting 
of the land 
Environmental management 
measures must demonstrate: 
The same or greater 
biodiversity values on the site 
will be retained after 
subdivision 
Natural creek lines are 
protected from increased 
nutrient loads and weed 
infestation, and 
High biodiversity features 
including threatened 
ecological communities, 
populations, species and 
their habitats are maintained 
Note: Refer Council’s 
Vegetation Management 
Plan Guidelines for detailed 
guidelines on content and 
requirements. 

Council’s Environmental 
Health team have reviewed 
the information provided with 
the development application 
relating to ecology, including 
the (amended) flora and fauna 
assessment prepared by 
Ecoplanning dated 24 
February 2018. They also 
inspected the site. Without 
amending the proposal to 
lessen the ecological impacts 
along with the submission of 
additional reporting to address 
the deficiencies in the 
reporting submitted with the 
development application, 
Council’s Environmental 
Health team have advised the 
biodiversity impacts cannot be 
supported. As a result the 
proposal in its current form is 
inconsistent with this control. 
 
Should the application be 
approved a condition of 
consent would need to be 
imposed requiring a 
Vegetation Management Plan 
to be established over the 
community association lot 
which details how the 
vegetation is to be managed 
on an ongoing basis. This 
would be bound to the title 
and be a legal obligation on 
the association once formed. 
Council’s Vegetation 
Management Plan Guidelines 
allow for these Vegetation 
Management Plans to be 
submitted post-determination; 
as opposed to with the 
development application. 
 

No, see report 
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Part 2: New Development 
 

Minimum Setbacks 
Lots fronting a classified road 
30m 
Lots fronting any other road 
10m 
Side and rear setbacks 
5m 
Side setback for a residential 
dwelling adjacent to a lot 
where intensive plant 
agriculture, intensive 
livestock agriculture, rural 
industry, plant nursery or 
other approved rural activity 
40m 
 

All lots: 
Setbacks to the new road: 
10m (minimum) 
Side and rear setbacks: 5m 
(minimum) 

Yes 

Cut and fill 
Cut shall not exceed 1m and 
fill shall not exceed 600mm. 
Filling of land is to only be in 
conjunction with an approved 
land use or legitimate rural 
activity such as horse riding. 
Fill shall be limited to the use 
of Virgin Excavated Material 
as defined under the 
Protection of the 
Environment Operations Act 
1997 
 

No cut or fill greater than 1m 
or 0.6m respectively is 
proposed as part of the 
subdivision works, excepting 
that associated with the filling 
of the existing dam. This filling 
is linked to establishing the 
“existing” site levels prior to 
the dam having been 
constructed historically, and is 
considered acceptable on this 
basis. 

Yes 

Stormwater Management 
Stormwater management 
arrangements are to 
demonstrate there are no 
impacts to adjoining lots, 
watercourses or existing 
native bushland 
 

Stormwater runoff from the 
lots is able to be managed as/ 
when the lots are developed 

Yes 

Wastewater and effluent 
disposal areas 
Proposals must demonstrate 
sufficient area is available for 
any proposed on-site 
sewerage management and 
effluent disposal areas. 
Proposals must ensure 
compliance with Council’s 
applicable Local Approvals 
Policy. 
Wastewater and effluent 
disposal areas must be 

All lots: 1,000 square metres 
(minimum) 

Yes 
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located on land that meets 
the following locational 
criteria: 
40m from a dam or 
intermittent watercourse 
100m from a permanent 
water course 
6m from a structure, property 
boundary or native 
vegetation 
Not on slope greater than 
15% 
Soil depth greater than 
300mm 
 

 
The proposal does not comply with the DCP as outlined in the above table. 
 
Lot Width 
 
The minimum required lot width for lots fronting a public road is 60 metres measured at the 
front building line, being 10 metres inside the lots. As noted in the table above Lots 7, 8 and 
11 comply, however Lots 3, 4, 5, 6, 9 and 10 only have a width of between 50 metres and 55 
metres. Great emphasis has been placed in the assessment of rural cluster subdivisions on 
the need to comply with this control, particularly where the proposal involves separate 
access to individual dwellings from an existing public road in lieu of a single common 
driveway. 
 
It is noted that notwithstanding the intractable bush fire safety issues raised by the Rural Fire 
Service a redesign would be required in any case to address the separate ecology concerns. 
This would present an opportunity to amend the plan to provide compliant lot frontage widths 
also. 
 
Battle-axe Lots 
 
The DCP only permits battle-axe lots to be considered on merit based on site constraints. 
Lot 2 in the plan is proposed as a battle-axe lot despite having direct frontage to a second 
existing crown road. The Department of Industry – Crown Lands have confirmed this second 
existing crown road able to be transferred to Council and subsequently reconstructed to a 
rural public road standard along with the first existing crown road to the north. On this basis 
there is no justifiable reason for the inclusion of this battle-axe shaped lot. Rather, the 
proposal should be amended to include the reconstruction and transfer of the second 
existing crown road (to the southern extent of Lot 2 in the plan), so that Lot 2 can be created 
as a conventional lot with direct frontage and access to this new road. 
 
The DCP also requires a minimum width of 6 metres for battle-axe lot handles. The proposal 
only provides for a 4 metre wide handle for Lot 2. Notwithstanding that the battle-axe lot is 
not supported anyway, widening this handle to comply would further decrease the already 
non-compliant lot width of Lot 3 adjacent as discussed above.  
 
These concerns were raised with the applicant in a request for additional information letter 
sent on 8 March 2018. It is acknowledged that the applicant discussed these concerns with 
Council staff in conjunction with the ecology concerns included as part of the same letter, 
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and discussed in more detail under Section 4 (ecology) below, however they (correctly) 
formed the view that it would be better to wait for the Rural Fire Service response prior to 
commissioning further ecological survey work or amending the subdivision layout. This 
requirement to reduce the development footprint and extent of impacts on ecology is 
fundamentally opposed to the competing bush fire concerns discussed in this report which 
would otherwise require the removal of additional vegetation, flora and fauna habitat adding 
to these existing concerns. 
 

3. Issues Raised in Submissions 
 

The application was advertised as nominated integrated development and notified locally to 
23 adjoining or otherwise affected neighbours for 31 days. In response, three submissions 
were received objecting to the application. The concerns raised in those submissions are 
considered here. 
 

ISSUE/ OBJECTION 
 

COMMENT 
 

Submission 1 
 

 

I object to the above development on the basis 
of the extra volume of traffic on Paulls Road 
which in places is not two lanes wide. With 15 
new homes built two cars average per house 
that is a lot of cars negotiating a narrow road. 
 

The existing section of Paulls Road is west of 
the site is narrow. There is no scope to widen 
the existing road and provide access that 
would be acceptable to the Rural Fire Service 
without clearing vegetation within the existing 
road verge (which includes threatened plant 
species) and on adjoining privately owned land 
on either side. 
 

In the event of a bush fire similar to the 2002 
fires in our area how do you propose to protect 
all these people when Paulls Road is impacted 
from both sides and fire trucks cannot access 
the street. I am a deputy captain in our local 
Maroota South Brigade and fully understand 
the high fire risk area in which we live. 
 

The concerns with respect to access for fire-
fighting personnel (and also with respect to 
evacuating residents) have been echoed by 
the Rural Fire Service in their written 
correspondence for this matter (refer 
Attachment 8). 

We have school children walking to the bus 
stop at the end of Paulls Road. Do you intend 
creating a footpath for them to get to the bus 
stop safely. 
 

The proposal does not include any upgrade 
works along the length of Paulls Road 
(existing) west of the site. This is an issue with 
respect to access, especially with respect to 
bush fire as already explained, however with 
that said in the absence of those concerns the 
development application does not and would 
not need to provide for a pedestrian footpath 
along a 1.4 kilometre long existing rural road. 
 

Submission 2 
 

 

The proposed development will result in 
increased vehicular/ pedestrians volume, 
impacting on safety. 
 

The width of Paulls Road (existing) has been 
raised as a concern and considered above. 
The additional density is a concern with 
respect to access, but more related to 
emergency access and egress/ evacuation, as 
opposed to the day to day traffic generated by 
the development. 
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ISSUE/ OBJECTION 
 

COMMENT 
 

During the development period it is expected 
that a large number of large construction 
vehicles and associated plant and machinery 
will be moving in and out of Paulls Road. 
 

Managing construction traffic is an issue with 
any constrained/ isolated site. These types of 
concerns could be managed through the 
construction phase via proper management set 
by conditions, if the development application 
was recommended for approval. 
 

On an on-going basis after development 
completion it is expected that the increased 
residential lots will lead to an increase in 
passenger vehicles (at least two per 
household). Taking into account the other 
adjoining proposed development on Lot 115, 
there will be at least an additional 30 plus 
vehicles that would be travelling along Paulls 
Road on a daily basis. The increased vehicular 
volume/ movements referred to above will 
impact on the traffic nature of Paulls Road and 
consequently the safety of pedestrians (also 
likely to increase), including school children, 
walking to and from the bus stops on 
Wisemans Ferry Road. 
 

The additional density proposed is a concern 
with respect to access, but more related to 
emergency access for fire-fighting personnel 
and egress/ evacuation of residents, as 
opposed to the day to day traffic generated by 
the development. Minor upgrades to Paulls 
Road (notably widening of the existing narrow 
road carriageway in places, at a minimum) 
would likely be required to support the 
additional traffic generated by this 
development more broadly. However, as the 
access concerns raised with respect to bush 
fire are considered intractable as explained in 
the report, the applicant has not been tasked 
with addressing these necessary upgrades. 
 

If the proposed development was to proceed, 
improvements to the road reserve, including 
vegetation maintenance on either side of 
Paulls Road will be essential to allow safe 
vehicular and pedestrian movement. Currently 
approximately 200m of the road reserve is not 
able to be maintained or utilised as a functional 
road reserve due to the road reserve being 
fenced off, noting that most of the fencing is 
located along a dangerous blind corner. The 
current status of the road reserve on either 
side results in pedestrians, including children, 
being forced to walk on the road itself. This is 
an existing issue which will be significantly 
exacerbated with the increased vehicular 
movements arising from the proposed 
development. 
 

Commentary on this matter has been included 
earlier in this table (above). Further, Paulls 
Road (existing) is narrow and heavily 
constrained with respect to vegetation along its 
edges. There are sections of the existing road 
verge along Paulls Road that contain several 
threatened plant species which have 
previously been fenced off to protect them. 
These areas are managed by Council staff. 

The current lack of maintenance also results in 
poor visibility of wildlife crossing the road, 
which is a daily occurrence on Paulls Road. 
The lack of road reserve maintenance impacts 
on the usability of the entire road width for 
driving purposes due to overgrown vegetation 
forcing drivers to veer towards the centre of 
the road to avoid their vehicles being damaged 
and/ or to avoid pedestrians on the road. 
Again, this situation, if not rectified, will be 

Commentary on this matter has been included 
earlier in this table (above). 



 

DEVELOPMENT ASSESSMENT UNIT MEETING  23 OCTOBER, 2018 
 

 

PAGE 51 

 

ISSUE/ OBJECTION 
 

COMMENT 
 

exacerbated and seriously endanger 
pedestrians, drivers and wildlife, as a result of 
the proposed development. 
 

The proposed development will impact on safe 
and orderly evacuation in the event of a fire 
emergency. Paulls Road is currently a 
relatively narrow road lined with vegetation on 
either side, including trees and shrubs. In the 
event of a fire emergency, it would be 
expected that fire would travel quite quickly 
through the road. Whilst this may be 
manageable with the current amount of houses 
(approximately ten), the addition of a further 15 
houses will severely impact safe evacuation of 
all residents. It is acknowledged that fire 
evacuation assessments have been completed 
as part of the development application and 
conditions have been imposed to minimise fire 
risk/ facilitate evacuation. However, the 
assessment does not take into consideration 
the current lack of visibility and reduced road 
usability due to the overgrown vegetation 
along both sides of Paulls Road as detailed 
above. Also the overgrown vegetation adds to 
fuel in the event of a fire, impacting on the safe 
evacuation of 25 plus households. 
 

Commentary on this matter has been included 
earlier in this table (above). 

Submission 3 
 

 

As a resident of Paulls Road for the past six 
years, I am horrified at the thought of 15 
additional house blocks going into Paulls 
Road. This is a small, no through road with 
poor street access. People come to ride their 
horses and walk their dogs in this street, 
because it is quiet, a fairly narrow road with 
little traffic. To add an additional 15 houses is a 
joke. We have to pull over now if another car 
comes past. We moved out here to get away 
from “suburbia”, not to have it land on our 
doorstep again. Not to mention the wildlife. We 
have so many native birds including Wonga 
Pigeons, King Parrots, Bronzewing Pigeons, 
Brown Cuckoo Doves, Gang Gang Cockatoos, 
and so many other species such as tiny 
finches and lots of lovely owls. We have 
lyrebirds, bush turkeys, echidnas and rock 
wallabies all happily living in Paulls Road, 
which we see regularly. The flora and fauna 
assessment provided for the report is 

Rural cluster subdivision is a form of 
development permitted within the zone by the 
LEP (subject to development consent). 
Notwithstanding this, this proposal without 
amendment represents an overdevelopment of 
the site due to the extent of clearing/ loss of 
vegetation proposed currently. 
 
Council’s Environmental Health team have 
reviewed the information provided with the 
development application relating to ecology 
and have concluded that insufficient 
information has been provided to support the 
development application. Further, in order to 
ensure biodiversity values are retained, the 
applicant was directed to reduce the 
development footprint towards the east of the 
site so that direct impact to threatened species 
are avoided and minimised, which is 
fundamentally opposed to the competing bush 
fire concerns which would otherwise require 
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ISSUE/ OBJECTION 
 

COMMENT 
 

remarkably short-sighted. They clearly did not 
spend much time here. There are native frogs 
(I do not know the particular species) as well 
as some special rare grass, which only grows 
here and which Council is well aware of. In fact 
Council erected some fencing along the street 
to try and protect this grass (fairly pointless if 
you allow it to be built out). 
 

the removal of additional vegetation, flora and 
fauna habitat. 
 
There are sections of the existing road verge 
along Paulls Road that have been fenced off 
previously and are managed by Council staff 
with respect to protecting threatened plant 
species.  
 

An additional 15 houses more than doubles 
the existing houses in this street, which is a 
drastic increase. As pointed out in the bush fire 
assessment, the proposed additional dwellings 
will pose a significant bush fire threat in an 
area that has been subject to severe bush fire 
hazard. The access to this street is not 
sufficient to properly protect the proposed new 
dwellings. As a long term member of the Rural 
Fire Service (and our combined household 
experience exceeds 35 years in the Rural Fire 
Service); and having personally witnessed the 
ferocity and extent of fires in the local area, I 
have grave concerns as to our ability to protect 
any further housing in Paulls Road. As an 
active member defending existing property in 
Paulls Road during the last bushfire/ wildfire 
event of 6 December 2002, I witnessed the 
impact, progression, aftermath of those fires. 
The area of the proposed development was 
exposed to the full running head of that fire 
and suffered significant damage to the 
vegetation and flora. There has been little to 
no management measures completed to these 
areas in the intervening years, and nor is there 
sufficient management proposed within the 
development application. 
 

The concerns noted in the submission with 
respect to density and emergency access for 
fire-fighting personnel and egress/ evacuation 
of residents have been echoed by the Rural 
Fire Service in their comments. The proposal 
is recommended for refusal for this reason (in 
part). 

With respect to the aspect and vegetation of 
the immediate local area, the significant 
downhill slope in all directions and being on 
the end of a ridge spur, leaving the proposed 
development exposed on all sides, there is 
very significant fire threat. South Maroota fire 
brigade does not have the capacity regarding 
vehicles or manpower to provide the required 
residential protection. 
 

Commentary on this matter has been included 
earlier in this table (above). The proposal is 
recommended for refusal for this reason (in 
part). 

In the preceding wildfire event the number of 
properties under threat, meant that “out of 
area” resources where required to be 
deployed. I was a member on one of those 

Commentary on this matter has been included 
earlier in this table (above). The proposal is 
recommended for refusal for this reason (in 
part). 
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ISSUE/ OBJECTION 
 

COMMENT 
 

resources. To my knowledge, there were not 
more than three or four fire vehicles in Paulls 
Road providing property protection to the then 
eight dwellings in the street. In the foreseeable 
event of a similar running wildfire, it would be 
quite conceivable for this development to 
sustain significant impact and potential loss to 
its occupants, and increase risk to this 
neighbours in the form of an ever more thinly 
stretched fire protection service. 
 

There are increasing traffic issues within the 
general and local area. We have to contend 
with horse trailers in Paulls Road and with 
numerous sand trucks and semi-trailers on 
Wisemans Ferry Road which already cause 
traffic concerns, without adding an additional 
30 vehicles to such a small street. A significant 
number of developments across the greater 
South Maroota area have seen a significantly 
increased number of vehicles utilising local 
roads and infrastructure. There are only two 
major routes of access back to the Greater 
Metropolitan area of Sydney, being Wisemans 
Ferry Road/ Pitt Town Road/ Cattai Road to 
the west and The Northern Road to the east. 
Alternatively, secondary routes via vehicular 
ferries to the Hawkesbury and Gosford Council 
areas are the only other egress/ ingress to the 
area. These four routes are all by limited unlit 
single lane roads through bush land, with 
many areas with limited or nil mobile phone 
reception. This demonstrates the limited 
resources in the local area and the strain on 
those few resources. Public transport of any 
kind is limited to a very small number of bus 
services. 
 

The additional traffic generated by the 
proposal is a concern with respect to access; 
but more specifically with respect to 
emergency access for fire-fighting personnel 
and egress/ evacuation of residents, as 
opposed to the day to day traffic generated by 
the development and the need for broader 
improvements to the road network (especially 
as far as Wisemans Ferry Road). In extending 
Paulls Road as proposed, minor upgrades to 
the existing section of Paulls Road would also 
be required (including localised widening of the 
existing narrow road carriageway in places, 
intersection upgrades where the two existing 
crown roads intersect now and the like) would 
be required to support the subdivision works 
and the additional traffic generated by this 
development more broadly. However, as the 
access concerns raised with respect to bush 
fire are considered intractable as explained in 
the report, the applicant has not been tasked 
with addressing these necessary upgrades in 
the concept design of the subdivision works. 
 
 

A number of years ago, a development 
proposal for a bike and horse park was 
submitted and consequently found to be 
unacceptable due to the environmental 
concerns, traffic and access issues and the 
impact on the local flora and fauna. None of 
these concerns have changed and this new 
proposal is for a similar part of the street. 
 

Council’s Environmental Health team have 
reviewed the information provided with the 
development application relating to ecology 
and have concluded that insufficient 
information has been provided to support the 
development application. Further, in order to 
ensure biodiversity values are retained, the 
applicant was directed to reduce the 
development footprint so that direct impact to 
threatened species are avoided and 
minimised, which is fundamentally opposed to 
the competing bush fire concerns which would 
otherwise require the removal of additional 
vegetation, flora and fauna habitat. 
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ISSUE/ OBJECTION 
 

COMMENT 
 

I have lived here for 18 years but I cannot stay 
if this quiet street suddenly becomes built up; 
to increase the existing housing so drastically 
is disastrous. The quality of life for the current 
residents and for the local native fauna would 
be severely impacted. I vehemently protest 
any further development of this nature in such 
a small, rural street. 
 

This summarising statement is adequately 
addressed through the commentary included 
earlier in this table (above). 

 
4. Internal Referrals 
 
The application was referred to following sections of Council: 
 

 Planning 
 Engineering 
 Environmental Health (contamination, dam dewatering and onsite wastewater) 
 Tree Management 
 Ecology (vegetation management) 

 
Ecology 
 
As noted earlier in the report the applicant was advised at the pre-lodgement meeting held 
that the site is constrained with respect to ecology as follows. 
 

 Mapped presence of a Critically Endangered Ecological Community Shale 
Sandstone Transition Forest within the proposed development area. 
 

 Known threated species locations. 
 

 Area mapped as “Biodiversity” on the terrestrial biodiversity map. 
 

 The Paulls Road area is a known biodiversity “hot spot” with respect to a high 
concentration of threatened plant species. There are sections of the existing road 
verge along Paulls Road that contain several threatened plant species which have 
previously been fenced off to protect them. These areas are managed by Council 
staff. 

 
Council’s Environmental Health team have reviewed the information provided with the 
development application relating to ecology, including the (amended) flora and fauna 
assessment prepared by Ecoplanning dated 24 February 2018. They also inspected the site. 
Their assessment concluded that the proposal fails to demonstrate that the same or greater 
biodiversity values on the site will be retained. 
 
The onsite effluent wastewater disposal area for Lot 11 is located directly upslope from the 
area where a large proportion of threatened species within the study area were located. 
Runoff from this area would drain directly into the area where the majority of Micromyrtus 
blakelyi and Kunzea rupestris were observed. This area has high conservation significance 
for the local populations of these species. The potential for upslope activities to impact the 
significant conservation area is high; this includes weed invasion, nitrification and 
sedimentation. Nutrient enriched runoff from the onsite effluent wastewater disposal system 
and also fertilisers used on lawns and gardens has a high potential to reduce the viability of 
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the threatened plant populations in this area. A reduction in lot yield is required and the 
eastern most lot and associated effluent wastewater disposal area need to be relocated 
west. This amendment would also reduce direct impacts to threatened plant species. Such 
an outcome falls well short of ensuring the same or greater biodiversity values on the site will 
be retained. 
 
Acacia bynoeana has been previously recorded within the subject site. The flora and fauna 
assessment does not record this species within the development lots. Despite this, the 
assessment should have given consideration to why this species was not recorded and what 
factors may have contributed to its decline (for example browsing by herbivores or lack of 
detectability). A more precautionary approach to the assessment of this species is required 
including an assessment of significance. 
 
Lastly, the flora and fauna assessment states that a microbat survey was undertaken 
however the results of this were not provided in the assessment. 
 
These concerns were raised with the applicant in a request for additional information letter 
sent on 8 March 2018. It is acknowledged that the applicant discussed these concerns with 
Council’s Environmental Health team and their ecologist however they (correctly) formed the 
view that it would be better to wait for the Rural Fire Service response prior to 
commissioning further ecological survey work. This requirement to reduce the development 
footprint and extent of impacts on ecology is fundamentally opposed to the competing bush 
fire concerns discussed in this report which would otherwise require the removal of 
additional vegetation, flora and fauna habitat adding to these existing concerns. 
 
5. External Referrals 
 
Rural Fire Service 
 
The development application was lodged as “Integrated Development” pursuant to Section 
4.46 of the Environmental Planning and Assessment Act 1979 as it seeks to subdivide bush 
fire prone land. The Rural Fire Service have reviewed the proposal and advised that they do 
not support the development application. A Bush Fire Safety Authority from the Rural Fire 
Service is required before any development consent could be issued even if the proposal 
was considered acceptable and appropriate by Council staff. The concerns raised by the 
Rural Fire Service relate to the fact the site is so isolated and with the increase in residential 
density, and cannot be addressed through any conceivable amendments to the subdivision 
layout or development application. 
 

The Rural Fire Service response is provided in Attachment 8 and the concerns are outlined 
below. 
 

The issue in relation to access has not been adequately addressed in the bush fire 
report prepared by Peterson Bushfire dated 10 November 2017. In this regard, the 
following outstanding matters remain unresolved: 
 

 All development on bush fire prone land must satisfy the aim and objectives of 
PBP 2006, to protect human life including fire fighters, and to minimise impacts 
on property from the threat of bush fire. More specifically, the relevant objective 
relating to access seeks to “ensure that safe operational access and egress for 
emergency service personnel and residents is available”. The proposal does not 
meet the deemed-to-satisfy requirement for access which is to provide an 
alternative access when greater than 200 metres from a public through road or 
the relevant performance criteria for access under Section 4.1.3 of PBP 2006. 
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 Vehicular access to and from the site is problematic due to unmanaged 
vegetation along Paulls Road within adjoining lands. Several pinch points provide 
the potential for this single 1.4 kilometre evacuation route to be non-trafficable 
during a bush fire event. Should the residents and visitors choose to evacuate the 
site, they are likely to be impacted by a fast moving bush fire. There is no safe 
public refuge space available in instances where evacuation is not possible, 
placing occupants and emergency services personnel at considerable risk. No 
measures have been proposed to ensure that Paulls Road remains trafficable 
during a bush fire event. 

 
 The proposed increase in residential density at the end of Paulls Road is seen as 

a significant risk to existing residents along Paulls Road as it will reduce the 
ability of the existing road network to deal with evacuating residents and 
responding emergency services. In this regard, the cumulative impact of the 
increase in density on the subject site and potentially on adjoining lots on 
emergency evacuation during bush fire events needs consideration. 

 
The proposed development needs to address the access to and from the site and 
examine the suitability of the proposal in its current form and design to comply with 
the aim and objectives, and the specific provisions for subdivisions under Section 
4.1.3 and Appendix 2 of PBP 2006. 
 
Given the ongoing outstanding non-compliances, The Hills Shire Council may wish to 
determine the application on this basis. 

 
Given the seriousness of these concerns, Council staff met with the Rural Fire Service, 
applicant and their bush fire consultant on site on 6 July 2018 to discuss the concerns raised 
where it was apparent there was no obvious solution to the isolation/ access concerns 
raised. Potential solutions presented by the applicant included providing increased asset 
protections zones and a place of refuge within the site and clearing vegetation along the 
length of Paulls Road between the subject site and Wisemans Ferry Road (within the 
existing road reserve and adjoining land). This additional clearing would conflict with the 
ecology concerns raised separately as discussed in Section 4 (ecology) above and that the 
management of vegetation along Paulls Road within other land (and by Council within the 
existing road reserve) is not considered appropriate or reasonable. There are sections of the 
existing road verge along Paulls Road that have been fenced off previously and are 
managed by Council staff with respect to protecting threatened plant species. Further, the 
affected adjoining property owners along Paulls Road are unlikely to consent to the initial 
clearing or need to manage the area into the future. In any case, the Rural Fire Service have 
advised that none of those potential solutions individually or collectively would address the 
fundamental and intractable concerns raised with respect to access.  
 
The Rural Fire Service then wrote Council staff advising they will not undertake further 
discussion or consider additional information on the proposal in its current form as the 
design has not been able to demonstrate compliance with PBP 2006. The Rural Fire Service 
has concerns at a strategic level concerning the cumulative effect of the increase in density 
associated with rural cluster developments on emergency management and evacuation. 
Council staff responded by noting those strategic concerns but reiterating that it is incumbent 
on the consent authority to ensure the timely determination of development applications.  
 
Council cannot determine to approve the development application (as integrated 
development) in the absence of a Bush Fire Safety Authority from the Rural Fire Service. 
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Natural Resources Access Regulator 
 
The development application was lodged as “integrated development” pursuant to Section 
4.46 of the Environmental Planning and Assessment Act 1979 and referred to the Natural 
Resources Access Regulator/ Department of Industry – Lands and Water (formerly the 
Department of Primary Industries – Water) as the works appeared to extend to within 40 
metres of a mapped natural watercourse present towards the rear of the site. This meant the 
development application was advertised as nominated integrated development also. The 
Regulator responded advising that they did not consider the works to be occurring within 40 
metres of a mapped natural watercourse, notwithstanding the mapped natural watercourse 
present towards the rear of the site, and that their concurrence was not required. 
 
Department of Industry – Crown Lands 
 
The development application was referred the Department of Industry – Crown Lands and 
Water because the existing road fronting the site is a crown road owned and managed by 
the Department. The Department have raised no objection to the proposal on the condition 
that Council accept that the control of the road is transferred to Council. Their response goes 
on to state that if Council was not accepting of this transfer, then the Department would 
formally object to the proposal. On the basis that the applicant proposes to reconstruct the 
road to Council’s rural public road standard as part of the proposed subdivision works, the 
transfer is considered acceptable. To be clear, the planned transfer would occur post-
determination in response to any consent granted and only relates to the portion of the 
existing crown road fronting the planned development lots in the plan, not the entire existing 
crown road as it extends further east. 
 
As discussed in more detail earlier in the report the DCP only permits battle-axe lots to be 
considered on merit based on site constraints. Lot 2 in the plan is proposed as a battle-axe 
lot despite having direct frontage to a second existing crown road to the south-west. The 
Department of Industry – Crown Lands in their response confirmed this second existing 
crown road is able to be transferred to Council and subsequently reconstructed to a rural 
public road standard along with the first existing crown road to the north (above). On this 
basis if the proposal was to be considered it would need to be first amended to account for 
this design change. 
 
CONCLUSION 
 
The Development Application has been assessed against the relevant matters for 
consideration under Section 4.15 of the Environmental Planning and Assessment Act 1979, 
The Hills Local Environmental Plan 2012 and The Hills Development Control Plan 2012 and 
is considered unsatisfactory. 
 
The Development Application was lodged as “Integrated Development” as it seeks to 
subdivide bush fire prone land. The Rural Fire Service have reviewed the proposal and 
raised concern with respect to the same, meaning Council cannot determine to approve the 
development application in the absence of a Bush Fire Safety Authority from the Rural Fire 
Service. 
 
The issues raised in the submissions have been addressed in the report and some of the 
concerns raised echo those of Council staff. 
 
The development application is recommended for refusal. 
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IMPACTS 
 
Financial 
 
This matter may have a direct financial impact upon Council’s adopted budget as refusal of 
this matter may result in Council having to defend a Class 1 Appeal in the NSW Land and 
Environment Court.  

 
The Hills Future Community Strategic Plan 
 
The adverse environmental and social amenity impacts of the proposal have been 
articulated in the report. The proposal is inconsistent with the provisions of The Hills Local 
Environmental Plan 2012 and The Hills Development Control Plan 2012 and is therefore 
considered unsatisfactory with respect to the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future”. 
 
RECOMMENDATION 
 
The development application be refused for the following reasons: 
 

1. The Rural Fire Service have advised that development on bush fire prone land must 
satisfy the aim and objectives of Planning for Bush Fire Protection 2006, to protect 
human life including fire fighters, and to minimise impacts on property from the threat of 
bush fire. The proposal does not meet the deemed-to-satisfy requirement for access 
which is to provide an alternative access when greater than 200 metres from a public 
through road or the relevant performance criteria for access under Section 4.1.3 of 
Planning for Bush Fire Protection 2006. 
(Section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979) 

 
2. The Rural Fire Service have advised that vehicular access to and from the site is 

problematic due to unmanaged vegetation along Paulls Road within adjoining lands. 
Several pinch points provide the potential for this single 1.4 kilometre evacuation route to 
be non-trafficable during a bush fire event and that no measures have been proposed to 
combat this. 
(Section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979) 

 
3. The Rural Fire Service have advised that the proposed increase in residential density at 

the end of Paulls Road is seen as a significant risk to existing residents along Paulls 
Road as it will reduce the ability of the existing road network to deal with evacuating 
residents and responding emergency services. 
(Section 4.15(1)(c) of the Environmental Planning and Assessment Act 1979) 

 
4. With respect to Reasons 1 to 3 above, Council cannot determine to approve the 

application (as integrated development) in the absence of a Bush Fire Safety Authority 
issued under Section 100B of the Rural Fires Act 1997 by the Rural Fire Service. 
(Section 4.46 of the Environmental Planning and Assessment Act 1979) 

 
5. The proposal in its current form is not consistent with the objectives of the RU2 Rural 

Landscape zone from The Hills Local Environmental Plan 2012 in terms of the adverse 
impacts on the rural landscape, specifically with respect to vegetation and lot width, due 
to the extent of clearing required. The development footprint would need to be reduced 
to address this concern. 
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979) 
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6. The proposal in its current form is inconsistent with the objectives of Clause 4.1AA of 

The Hills Local Environmental Plan 2012 as it does not ensure that the site is developed, 
managed and conserved in a holistic and sensitive manner where affected by 
biodiversity. The development footprint would need to be reduced to address this 
concern. 
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979) 

 
7. The proposal in its current form is inconsistent with the objectives of Clause 7.4 of The 

Hills Local Environmental Plan 2012 as the development footprint encroaches into land 
mapped by the Terrestrial Biodiversity Layer accompanying The Hills Local 
Environmental Plan 2012. The development footprint would need to be reduced to 
address this concern. 
(Section 4.15(1)(a)(i) of the Environmental Planning and Assessment Act 1979) 

 

8. The proposal in its current form will have both direct and indirect impacts upon an area 
within the site where the majority of the threatened plant species Micromyrtus blakelyi 
and Kunzea rupestris were observed. This area has high conservation significance for 
the local populations of these species. The proposal has not been accompanied by an 
assessment of significance for Acacia bynoeana which has been previously recorded 
within the subject site.The proposal has not been accompanied by a microbat survey. 
This additional information and surveys are required in order to allow a full and proper 
assessment to be carried out. 
(Section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979) 

 

9. The proposal in its current form is likely to have a detrimental impact upon the rural 
landscape, specifically with respect to vegetation, due to the extent of clearing required. 
(Section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979) 

 

10. The proposal does not comply with The Hills Development Control Plan 2012 – Part B 
Section 1 – Rural relating to the required minimum lot width for lots fronting a public road 
of 60 metres. 
(Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979) 
 

11. The proposal does not comply with The Hills Development Control Plan 2012 – Part B 
Section 1 – Rural relating to the inclusion of a battle-axe shaped lot in lieu of the 
reconstruction and transfer of the second existing crown road to the south-west of the 
site. 
(Section 4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979) 

 
12. The proposal in its current form is not in the public interest given the potential impact on 

responding resources during an emergency event such as a bush fire. 
(Section 4.15(1)(e) of the Environmental Planning and Assessment Act 1979) 

 
 

ATTACHMENTS 
 

1. Locality Plan 
2. Aerial Photograph 
3. LEP Zoning Map 
4. LEP Minimum Lot Size Map 
5. LEP Terrestrial Biodiversity Map 
6. Proposed Plan of Subdivision 
7. Constraints Plan 
8. Rural Fire Service Comments 
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ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – AERIAL PHOTOGRAPH 
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ATTACHMENT 3 – LEP ZONING MAP 
 
 

 

 
 
Black Outline: Subject Site 
Light Brown: RU2 Rural Landscape 
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ATTACHMENT 4 – LEP MINIMUM LOT SIZE MAP 
 
 

 

 
 
Black Outline: Subject Site 
AB1 (RU2 Rural Landscape): 10ha 
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ATTACHMENT 5 – LEP TERRESTRIAL BIODIVERSITY MAP 
 
 

 

 
 
Black Outline: Subject Site 
Green Hatching: Biodiversity 
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ATTACHMENT 6 – PROPOSED PLAN OF SUBDIVISION 
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ATTACHMENT 7 – CONSTRAINTS PLAN 
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ATTACHMENT 8 – RURAL FIRE SERVICE COMMENTS 
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