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MINUTES OF THE DEVELOPMENT ASSESSMENT UNIT MEETING HELD AT THE HILLS 
SHIRE COUNCIL ON TUESDAY, 28 APRIL 2020 
 
PRESENT 
 

Cameron McKenzie Group Manager – Development & Compliance (Chair) 
Paul Osborne Manager – Development Assessment 
Ben Hawkins Manager – Subdivision & Development Certification 
Angelo Berios Manager – Environment & Health 
Craig Woods Manager – Regulatory Services 
Nicholas Carlton Manager – Forward Planning 
Kristine McKenzie Principal Executive Planner 

 

 

  
APOLOGIES 
 

    Nil 
  

TIME OF COMMENCEMENT 
 
    8:30am 
 

 

TIME OF COMPLETION 
 

    8:38am 
 

ITEM-1 CONFIRMATION OF MINUTES 
 

RESOLUTION 

The Minutes of the Development Assessment Unit Meeting of Council held on 21 April 2020 
be confirmed. 
 

ITEM-2 DA 1110/2020/HA - ILLUMINATED SIGNAGE FOR 
NORTH KELLYVILLE PUBLIC SCHOOL - LOT 1 DP 
125996, 120-126 HEZLETT ROAD, NORTH KELLYVILLE   

 

PUBLIC NOTIFICATION OF THE DETERMINATION PURSUANT TO ITEM 20(2)(c) AND 
OF SCHEDULE 1 OF THE ENVIRONMENTAL PLANNING & ASSESSMENT ACT, 
1979 
 

DECISION:  
 

The application be approved subject to conditions in the report. 
 

REASONS FOR THE DECISION 
 

 Section 4.15 (EP&A Act) – Satisfactory  

 SEPP (Sydney Region Growth Centres) 2006 – Satisfactory 

 SEPP 64 Advertising Signage - Satisfactory 

 North Kellyville DCP 2018 – Satisfactory 

 DCP Part C Section 2 Signage – Variations proposed, see report 
 

HOW CONMUNITY VIEWS WERE TAKEN INTO ACCOUNT IN MAKING THE DECISION: 
 

yThe development application was notified and two (2) submissions were received. 
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ITEM-2 DA 746/2020/LD - DEMOLITION OF EXISTING 
DWELLING AND CONSTRUCTION OF A THREE STOREY 
DWELLING, SWIMMING POOL, RETAINING WALLS AND 
ALTERATIONS TO THE EXISTING OUTBUILDING - LOT 
1B DP 101701, NO. 138 PITT TOWN ROAD, KENTHURST  

 

THEME: Shaping Growth 

OUTCOME: 
5 Well planned and liveable neighbourhoods that meets growth 
targets and maintains amenity. 

STRATEGY: 
5.1 The Shire’s natural and built environment is well managed 
through strategic land use and urban planning that reflects our 
values and aspirations. 

MEETING DATE: 
12 MAY 2020 

DEVELOPMENT ASSESSMENT UNIT 

AUTHOR: 
SENIOR TOWN PLANNER 

JAMES GIBBESON 

RESPONSIBLE OFFICER: 
PRINCIPAL EXECUTIVE PLANNER 

KRISTINE MCKENZIE 

  

Applicant Mr B and Ms J Oaklands  

Owner J Oaklands  

Notification 14 days  

Number Advised Eight 

Number of Submissions Two 

Zoning  RU6 Transition 

Site Area 20,230m2 

List of all relevant s4.15(1)(a) 
matters 

 

Section 4.15 (EP&A Act) – Satisfactory. 
LEP 2012 – Satisfactory. 
SEPP (BASIX) 2004 – Satisfactory. 
SEPP No 55 - Remediation of Land – Satisfactory. 
DCP Part B Section 1 – Variation required, see report. 
Section 7.12 Contribution: $29,600.00 

Political Donation None Disclosed 

Reasons for Referral to DAU 1. Variations to DCP 
2. Submissions received. 

Recommendation Approval subject to conditions  

 

EXECUTIVE SUMMARY 
 

The proposal is for the demolition of the existing dwelling and construction of a three storey 
dwelling, swimming pool, retaining walls and alterations to the existing outbuilding.  
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The proposal includes variations to DCP Part B Section 1 - Rural in regard to cut and fill and 
the width of the front elevation. The DCP requires that excavation shall not exceed 1m and 
fill shall not exceed 600mm for any new developments. A maximum cut of 5.56m and a 
maximum of 950mm fill are proposed. The DCP requires that the front elevation of dwellings 
must not exceed 50% of the street frontage if the lot is sited on a public road. The proposed 
dwelling has a total length of 36.2m across the front elevation, which is 60.1% of the 
frontage. However, it is noted that they width of the site at the point the dwelling is located is 
approximately 47.8 metres which would mean the dwelling would cover 76.56%. The 
proposed variation to cut and fill is considered reasonable in order to facilitate an appropriate 
building platform for the three storey dwelling given the 7m cross fall over the building 
platform.  The dwelling width variation is considered reasonable given the consistency with 
the width of the existing dwelling on the site and articulation implemented into the building 
design.   
 
The application was notified and submissions from two property owners were received. The 
issues raised primarily relate to the dwelling and outbuilding including privacy concerns, 
height of the building, cut and fill, bulk and scale, and compatibility with the rural setting of 
the landscape and the adjoining neighbouring properties. The proposed dwelling is very 
large and while dwellings of this scale are not uncommon in the rural zones, they are 
generally provided with more general setbacks to side boundaries.  It is arguable whether 
the impacts on adjoining owners are consistent with the impacts that may be reasonably 
expected under the controls.  The massing has not been distributed in a manner to reduce 
impacts on neighbours.  However, the dwelling does comply with building height and setback 
requirements and privacy measures are included in the building design. 
 
The application is recommended for approval. 
 

BACKGROUND 
 

A Development Application was lodged on 25 February 2019 for the demolition of an existing 
dwelling, swimming pool and garage and construction of a three storey dwelling. The 
Development Application was withdrawn on 5 July 2019 as result of issues raised throughout 
the assessment process, primarily in regard to building design, bulk and scale and privacy.   
A further Development Application was lodged on 24 September 2019 for alterations and 
additions to an existing house and garage. The application was subsequently withdrawn on 
5 November 2019.  
 
The subject Development Application was lodged on 29 November 2019. 
 
A request for additional information was sent to the applicant on 24 December 2019, and in 
response amended architectural plans and information was received on 21 January 2020. 
Further amended plans were provided on 7 February 2020 which reduced the overall height 
of retaining walls on the site and reduced the level of the access driveway. The applicant 
submitted written justification for variations to the Development Control Plan on the 25 
February 2020 and on 6 April 2020.      
 

PROPOSAL 

 

The proposal is for the demolition of the existing dwelling and construction of a three storey 
dwelling, swimming pool, retaining walls and alterations to the existing outbuilding.  
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The proposed dwelling includes a basement level containing an eight car garage, rumpus, 
bar, theatre, bathroom and store room. The ground level of the dwelling incorporates a 
porch, lobby, car display area, formal lounge, study, dining, kitchen, living, laundry, store 
room, five bedrooms, six bathrooms, two outdoor covered alfresco areas with a lap pool and 
pond. The first floor of the dwelling includes an additional bedroom with a living room and 
ensuite, library, upper living room and two roof terraces.  
 
Alterations to the existing outbuilding includes the addition of a first floor and façade changes 
including changes to the external colours and finishes to match the proposed dwelling. The 
outbuilding contains a bathroom and various entertainment and leisure rooms over two 
levels.   
 
Further ancillary works on the site include the extension of the existing driveway to provide 
access to the garage located within the basement and construction of retaining walls along 
the driveway adjacent to the southern side boundary to facilitate fill on the site.  
 
The removal of one tree within the building platform is proposed in accordance with the 
submitted architectural plans which take into account Asset Protection Zone requirements. 
 

ISSUES FOR CONSIDERATION 

 

1.  Compliance with Local Environmental Plan 2012 
(i) Permissibility 
 
The subject site is zoned RU6 Transition pursuant to the provisions of Local Environmental 
Plan 2012. The proposed development is for a dwelling house and ancillary uses including 
alterations to the existing outbuilding. 
 
The proposed development is permissible with consent within the RU6 Transition zone and 
is consistent with the relevant zone objectives. In this regard the proposed development is 
considered to be satisfactory in regard to LEP 2012. 
 
It may be noted that Local Environmental Plan 2019 was notified and adopted on 6 
December 2019, superseding Local Environmental Plan 2012. However, LEP 2019 includes 
a savings provisions outlined within Clause 1.8(A), which applies as the subject application 
was lodged prior to the gazettal of LEP 2019. As such, the application shall be determined 
as if LEP 2019 had not commenced.   
 

(ii) LEP 2012 - Development Standards 
 

The following addresses the principal development standards of the LEP relevant to the 
subject proposal: 
 
CLAUSE REQUIRED PROVIDED COMPLIES 

4.3 – Height of 
Buildings 

Maximum 10m 8.85m Yes 

 

(iii) Zone Objectives  
 

The proposal has been assessed against the objectives of the RU6 Transition zone. The 
objectives of the zone are as follows:  
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 To protect and maintain land that provides a transition between rural and other land 

uses of varying intensities or environmental sensitivities. 

 

 To minimise conflict between land uses within this zone and land uses within 

adjoining zones. 

 

 To encourage innovative and sustainable tourist development, sustainable 

agriculture and the provision of farm produce directly to the public. 

The area is characterised by a variety of older and more recent dwellings along Pitt Town 
Road. The subject site is two hectares in size with the majority of the site to the rear 
constrained due to the slope, narrow lot width, asset protection zones and biodiversity.  
 
Given the zoning and use of the site and adjoining sites, the objectives of the zone are not 
considered to be relevant for a residential dwelling.  
 
2. Compliance with DCP Part B Section 1 – Rural 
 
The proposal has been assessed against the provisions of DCP Part B Section 1 – Rural. 
The proposed development achieves compliance with the relevant requirements of the 
controls with the exception of the following: 
 

DEVELOPMENT 
CONTROL 

DCP  
REQUIREMENTS 

PROPOSED 
DEVELOPMENT 

COMPLIANCE 

Cut and Fill Maximum cut shall not 
exceed: 1 metre 

Maximum fill shall not 
exceed: 600mm 

Maximum cut of 5.56m 
proposed. 
 
Maximum fill of 950mm 
is proposed. 

No, however the cut 
and fill responds to the 
slope of the land. 

Front Elevations Front elevations must 
not be >50% of the 
street frontage if the 
lot is sited on a public 
road. 
 

The proposed front 
elevation is 60.8% of the 
street frontage.  
 

No, however the 
dwelling width is 
considered to be site 
responsive given the 
lot width and will not 
unreasonably impact 
on the rural character.  

 
a) Cut and Fill  
 
The DCP requires that excavation shall not exceed 1m and fill shall not exceed 600mm for 
any new developments. A maximum cut of 5.56m and a maximum of 950mm fill are 
proposed. The proposed cut and fill on the site is to be facilitated by retaining walls along the 
rear of the dwelling and to the driveway which runs parallel to the southern side boundary. 
Attachments 4 and 6 show the location of the proposed cut and fill variations. 
 
The applicant has provided the following justification for the variation:  
 
The proposed variation to the DCP standard achieves the objectives and is considered 
satisfactory due to the following reasons: 
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 The existing site contours has a steep slope between midway to rear of the building; 

 The building has been lowered to the lowest point due to the slope of land with some 

sections to propose high edge beams; 

 The non-compliance are of very minor encroachments, and in some isolated spot areas; 

 The building maintains good solar access and minimises overshadowing to adjacent 

properties; 

 Significant views from neighbouring dwellings are not unduly compromised due to any 

additional cut or fill; 

Comment:  
 
The DCP provides the following statement of outcomes: 
 

 The scale, siting and visual appearance of new development maintains the open rural feel 

of the landscape and preserves scenic and environmental qualities of the area.  

 The location of new rural/ residential development is to have regard to the potential 

impacts arising from existing adjacent rural business activities. 

The cut and fill proposed for the site is to establish a new building platform for the three 
storey dwelling. The extensive cut and fill on site is a result of the dwelling incorporating a 
length of 50.5m, which is located behind the existing building platform of the dwelling to be 
demolished. The existing dwelling to be demolished has a building length of approximately 
15 metres and is located closer to the front boundary which only contains a slope of 1.25m 
over 73 metres.   
 
The non-compliance to the cut and fill control is partly due to the 7m slope which falls from to 
RL 91.25 at the front of the building platform to RL 84.25 at the rear of the building platform. 
The extent of cut has been implemented to ensure compliance with the development height 
standard. 
 
Fill located to the rear and southern side of the site is to be maintained through retaining 
walls located along the southern side of the driveway and the western component of the 
driveway to the rear. The retaining wall and driveway will be located a minimum 1.4 from the 
boundary and will be screened through a 1.8m high timber lapped and capped fence. The 
maximum height of the retaining walls at the southern boundary is 950mm. 
 
The proposed cut is to facilitate the basement level which contains the garage, theatre and 
entertaining area. Cut proposed to the site is to be maintained wholly within the building 
platform with the external basement walls to retain all cut.  
 
It is considered that the variation to cut and fill will not unreasonably impact on amenity to 
surrounding residents with the setbacks of the dwelling compliant with the provisions of the 
DCP.  
 

b) Width of Front Elevation 
 
The DCP requires that the front elevation of a dwelling must not exceed 50% of the street 
frontage if the lot is sited on a public road. The proposed dwelling has a total width of 36.2m 
across the front elevation, which is 60.1% of the frontage given the front boundary has a 
length of 60.2m.  
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The applicant has provided the following justification for the variation:  
 
The proposed variation to the DCP standard achieves the objectives and is considered 
negotiable due to the following reasons: 
 

 The existing building has the frontage similar to the proposed building width, more or less 

to full allowable width of the property boundaries.  

 The proposed variation complies with the aim of the objectives; 

 The building height, bulk and scale is in harmony with the neighbouring buildings; 

 The development is sensitive to the land setting and character of the locality; 

 The building has been set back further to encourage an visual illusion if looking from the 

main street, the building width is the same due to its increased setback; 

 Criteria for this proposal complies in relevance to its context and character within the 

area; 

 The building maintains good solar access and minimises overshadowing to adjacent 

properties; 

 significant views from neighbouring dwellings are not unduly compromised; 

 The building height does not overwhelm the public street and is of compatible scale and 

visual quality with surrounding dwellings. 

Comment:  
 
The DCP provides the following Statement of Outcomes:  
 

 Dwellings, including attached dual occupancies and secondary dwellings should fit within 
the rural setting of the rural landscape while providing for a residential lifestyle.  
 

 Driveways have sufficient width to accommodate safe access to and from properties. 
 

 Residential developments have a high standard of aesthetic quality and amenity for both 
occupants and surrounding residents.  

 
The proposed dwelling is located on a rural site with a total area of 20,230m2 with a lot 
frontage of 60.2m, resulting in a narrow lot (see Attachement 1).  
 
The dwelling has a total width of 36.6m, with the width of the lot at the building line 
approximately 47.8m which indicates an elevation of 76.56%. Given that the side boundaries 
to the front of the lot are not equal in length, the front boundary is diagonal in nature and has 
a length of 60.1m resulting in a longer frontage than the lot width at the building line. As a 
result, the front elevations of the dwelling are only 60.8% of the length of the front boundary.   
 
The dwelling has been designed to incorporate articulation along the front façade, with 
components of the design projecting and recessing at various locations. Furthermore, a 
large porch and porte-cochere provide further articulation.  
 



 
DEVELOPMENT ASSESSMENT UNIT  MEETING  12 MAY, 2020 
 

 

PAGE 10 
 

The dwelling exceeds the DCP requirement for a minimum 10m setback, with a setback of 
48m proposed. In addition, the proposed dwelling has a similar width to the existing dwelling 
(see Attachment 4). The dwelling also complies with the site coverage and side setbacks 
controls outlined within the DCP. 
 
The proposed dwelling incorporates recessive colours, with the façade of the dwelling to be 
constructed of fibre cement and grey in colour. The proposed dwelling is considered to fit the 
rural setting and landscape. 
 
In addition to the above, existing landscape planting along the front boundary and within the 
front setback will further screen the dwelling from the road.  
 
3. Issues Raised in Submissions 
 
The proposal was notified for 14 days and two submissions were received. The issues 
raised in the submissions are summarised below. 
 

ISSUE/OBJECTION COMMENT 

The proposed development is not in 
keeping with the objectives of the RU6 
Transition Zone.  
 

Given the zoning and use of the site and 
adjoining sites, the objectives of the zone are 
not considered to be relevant for a residential 
dwelling.  
 

The development does not comply with 
the second objective of Clause 4.3 of the 
LEP in regard to the height of buildings 
which is ‘to minimise the impact of 
overshadowing, visual impact, and loss of 
privacy on adjoining properties and open 
space areas’. 

Given compliance with the LEP 2012 
development height standard, the 
implementation of privacy measures (screens 
and minimum sill heights), provision of open 
space and negligible impacts on 
overshadowing, the proposal is considered to 
satisfy the objectives of Clause 4.3. 
 

The survey plan provided is inaccurate 
and indicated trees on the site that have 
since been removed.  

The site plan and survey plan were updated 
during the assessment process to accurately 
detail the site and existing trees. 
 

The site is mapped as ‘Terrestrial 
Biodiversity’ under LEP 2012. The 
proposed earthworks appear to occur 
within this area which does not address 
the ‘environmental sensitivities’ outlined in 
the first objective. The application has not 
identified the impact the development will 
have on the biodiversity significance of 
the site 
 

The rear portion of the site is identified as 
terrestrial biodiversity under LEP 2012. The 
application was referred to Council’s Ecology 
Officer for review. Based on the assessment 
of the application, no objection to the proposal 
was raised. It is noted that the proposal 
requires the removal of one tree. 

Plans provided have not clearly identified 
the levels of cut and fill required to 
achieve the proposed levels. 

A cut and fill diagram was provided with the 
application. Furthermore, the architectural 
plans and survey plan adequately indicate all 
proposed levels on the site in relation to the 
existing ground levels. 
 

  



 
DEVELOPMENT ASSESSMENT UNIT  MEETING  12 MAY, 2020 
 

 

PAGE 11 
 

The bulk and scale of the building does 
not provide a suitable ‘transition’ from 
rural to urban land. 

Whilst it is acknowledged that the proposed 
dwelling is generally inconsistent with rural 
dwellings in the direct vicinity in terms of bulk 
and scale, the dwelling is consistent with other 
dwellings within the zone and complies with all 
setback controls and the maximum building 
height.  
 

The proposed dwelling exceeds the 
maximum 50% frontage for front 
elevations which further contributes to the 
bulk and scale of the building. This does 
not achieve the objectives of the zone 
under the LEP or the “statement of 
outcomes” in the DCP which requires a 
high level of amenity for surrounding 
residents. The proposal does not provide 
a satisfactory interface with the properties 
on either side. 
 

Although the front elevations of the dwelling 
are approximately 60.8% of the front 
boundary, it is acknowledged that the dwelling 
elevations are greater at the dwelling 
(76.56%) indicating greater bulk and scale. 
While the bulk and scale is inconsistent with 
other dwellings in the vicinity, the dwelling 
complies with the relevant side setback, 
building height and site coverage controls 
outlined within the LEP and DCP.   

The level of cut / fill proposed exceeds 
the maximum permitted of 1 metre and 
results in a significant variation from the 
DCP.  
 

The proposal seeks approval for a variation to 
cut and fill which has been discussed above - 
See Section 2.  

Privacy and views for the adjoining 
property owners from balconies, windows 
and alfresco areas. 

All alfresco areas, roof top terraces, stairs and 
landings on the site incorporate privacy 
screens to a minimum height of 1.7m. 
Furthermore, all primary living areas and 
bathrooms located on a first floor incorporate 
a minimum sill height a minimum 1.5m.  
 

Appropriate screening and sill heights have 
been incorporated for all areas with potential 
overlooking, privacy impacts from the 
development to the adjoining neighbouring 
properties. 
 

Landscaping provided on the site is 
inadequate in providing appropriate 
screening given the trees will not be 
planted at the mature height. 

The landscaping provided is considered 
satisfactory in this instance as the landscaping 
provided is not the primary privacy mitigation 
measure for the dwelling as privacy screens 
and minimum sill heights have been 
implemented as the primary mitigation 
measures.  
 

In regards to drainage, the proposal 
seeks to create a significant amount of 
hard surfaces, all of which is directed/ 
concentrated to a point behind the 
dwelling into a vegetated, sensitive, 
sloping area. 
 

The proposal was referred to Council’s 
Subdivision Engineer who raised no objection 
with the proposal subject to conditions of 
consent.  
 

Furthermore the development complies with 
the site coverage control outlined with DCP 
Part B Section 1 – Rural.  
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Concerns are raised to the scope of the 
demolition works being undertaken and 
the proximity to the property to the north. 
The level of cut and fill proposed so close 
to the boundary will likely impact upon the 
structure of my residence.  

All proposed works are to be undertaken 
within the development site. The proposed cut 
and fill works to the north boundary are 
considered to be minimal. No external cut or 
fill is proposed to the northern elevation with 
all cut and fill to be retained within the building 
platform.   
 

Privacy screening should be constructed 
of glass, if other material is otherwise 
proposed, all screening should be a 
minimum height of 2m. 

Privacy screening provided to the first floor 
balcony incorporates a 1.5m high glass 
screen above a 500mm planter box. The 
ground floor privacy screen to the external 
stairs and landing is constructed of aluminium 
and is a height of 1.7m.  
 

The full height curtain wall system should 
be translucent glass, any other options 
need be at a height of at least 1.7m from 
floor level.  
 

The curtain wall system is provided to the 
front elevation of the dwelling and is not 
considered to have any privacy impacts given 
it is a solid wall used for articulation on the 
front façade.  
 

All windows and sliding doors shown on 
the northern elevation should have a sill 
height of 2 metres or have obscure glass. 
 

All windows provided to primary living areas 
and bathrooms along the northern elevation 
incorporate a minimum sill height of at least 
1.5m which is considered reasonable. 
 

The Bushfire Report requires the 
establishment of an Asset Protection 
Zone on the site that may impact an 
Endangered Ecological Community. 

The application was referred to Council’s 
Ecology and Tree Officers who raised no 
concern with the proposal and determined that 
the impact to a small number of trees 
dominated by a weedy understorey is not 
likely to constitute a significant impact on the 
ecological community. 
 

Site coverage of the development 
exceeds the control within the DCP 

The site coverage of the development was 
reduced during the assessment process and 
is compliant. In this regard the DCP limits site 
coverage to a maximum of 2,500m2 and the 
proposed site coverage is 2,482m2. 
 

Waste from the development being kept 
on site during construction.  

A condition of consent has been 
recommended for the management of waste 
on the site and disposal of waste off site (See 
Condition 14).   
 

The three storey development does not 
achieve compatibility to the existing rural 
character and neighbourhood. 
 

The proposed development on the site is 
considered to be compatible with the existing 
rural character and neighbourhood. The 
proposed dwelling is consistent with large 
dwellings found within the rural transition zone 
and along Pitt Town Road. The dwelling 
presents as a two storey dwelling form the 
street with a basement level provided to the 
rear and not visible from Pitt Town Road. 
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Privacy of adjoining neighbours to be 
compromised by the boundary-to-
boundary build.  
 

The proposal includes side setbacks to a 
minimum of 5m, which complies with the 
provisions of DCP Part B Section 1 – Rural.  

The location of cameras erected on the 
site by the owner and use of portable 
cameras on the site to record adjoining 
properties.  
 

This is not a matter of consideration under 
Section 4.15 of the EPA Act. 

Noise emitted from the property, 
particularly loud music, cars, animal 
noises (including barking) profanities and 
abusive language. 

The proposal has been assessed in regards to 
general acoustics for a residential 
development. In regards to excess noise 
generated from the site, noise complaints can 
be referred to Council or NSW Police if they 
occur.  
 

Noise pollution from construction work 
and hours of construction work. 

Conditions of consent have been 
recommended which limit the hours of work 
on site to the standard hours of 7am to 5pm – 
Monday to Saturday (See Condition 32).  
 

The height of the building does not 
comply with the maximum building height 
outlined within Clause 4.3 of The Hills 
LEP 2012.  

The building height referred to within the 
submission is from a previous application and 
does not reflect the plans lodged with the 
subject application. The maximum building 
height is 8.85m which complies with the LEP 
10m maximum height. 
 

Overshadowing from the development 
affecting vegetation that requires sunlight. 

Shadow diagrams were provided with the 
proposal and are considered to provide 
adequate sunlight for the private open space 
of the subject site and adjoining properties.  
 

Location of Irrigation system to be 
provided and the impacts of irrigation 
system to adjoining properties. 

The application was referred to Council’s 
Environmental Health Officer who 
recommended conditions of consent requiring 
a separate application to install or alter a 
system of sewer management (See 
Conditions 19 and 44).  
 

Fencing on the site is inadequate in 
restraining animals from entering the 
neighbouring property. The fence is to be 
made of adequate materials to ensure 
animals cannot breach the fencing.  

Fencing located along the boundaries of two 
properties is subject the Dividing Fences Act 
1991. Notwithstanding, the proposal includes 
the erection of a timber lapped and capped 
fence to a height of 1.8m for 160m of the 
southern boundary, which complies with the 
provisions of THDCP.   
 

Illegal works on the property including; 
removal of trees and landscaping, 
construction of a shed/cabana, 
disconnecting sewerage system. 

The works undertaken on the site have been 
referred to relevant sections of Council to 
consider during the assessment of the 
application. The structures referred to are to 
be demolished as part of the application, with 



 
DEVELOPMENT ASSESSMENT UNIT  MEETING  12 MAY, 2020 
 

 

PAGE 14 
 

conditions of consent imposed to ensure the 
applicant install or alter a system of sewer 
management (See Conditions 19 and 44). 
 

The proposed alterations to the garage 
include the demolition of the entire 
structure and use of the structure for a 
second dwelling or home business.  

The garage structure includes partial 
demolition with the slab and foundations to 
remain. The outbuilding is to be used primarily 
for entertainment purposes. A condition of 
consent has been recommended to ensure 
the outbuilding is not utilised as a secondary 
dwelling or home business (See Condition 
10).  
 

Light pollution from external sensor lights 
during various hours of the day.  

A condition of consent has been 
recommended to ensure that any lighting on 
the site shall be designed so as not to cause a 
nuisance to other residences in the area (See 
Condition 46). 
 

 

4.  Internal Referrals 
 

The application was referred to following sections of Council: 
 

 Environmental Health 

 Forward Planning (Development Contributions) 

 Tree Management 

 Ecology  

 Subdivision  
 
No objection was raised to the proposal subject to conditions. 
 

CONCLUSION 
 

The Development Application has been assessed against the relevant heads of 
consideration under Section 4.15 of the Environmental Planning and Assessment Act, 1979, 
Local Environmental Plan 2012 and Development Control Plan 2012 and is considered 
satisfactory. The issues raised in the submissions have been addressed in the report and do 
not warrant refusal of the application. 
 
Approval is recommended subject to conditions. 
 

IMPACTS 
 

Financial 
 
This matter has no direct financial impact upon Council's adopted budget or forward 
estimates. 
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The Hills Future Community Strategic Plan 
 
The proposed development is consistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development 
provides for satisfactory urban growth without adverse environmental or social amenity 
impacts and ensures a consistent built form is provided with respect to the streetscape and 
general locality. 
 

RECOMMENDATION 
 

The Development Application be approved subject to the following conditions of consent. 
 
CONDITIONS OF CONSENT 
 
GENERAL MATTERS 
 
1. Development in Accordance with Submitted Plans (as amended) 
The development being carried out in accordance with the approved plans and details 
submitted to Council, as amended in red, stamped and returned with this consent. 

The amendments in red include: Ground floor bathroom window is to incorporate a minimum 
sill height of 1.5m or contain obscure glazing up to 1.5m from the finished floor level.  

REFERENCED PLANS AND DOCUMENTS 

DRAWING 
NO. 

DESCRIPTION SHEET REVISION DATE 

112/17-18 Demolition Plan A103 M 17/01/2020 

112/17-18 Site Plan A105 M 17/01/2020 

112/17-18 Basement Floor Plan A106 M 17/01/2020 

112/17-18 Ground Floor Plan A107 M 17/01/2020 

112/17-18 First Floor Plan A108 M 17/01/2020 

112/17-18 West & South Elevation A109 M 17/01/2020 

112/17-18 East & North Elevation A110 M 17/01/2020 

112/17-18 Sections A111 M 17/01/2020 

112/17-18 Lower Roof Plan A113 M 17/01/2020 

112/17-18 Upper Roof Plan A113A M 17/01/2020 

112/17-18 Sediment Control Plan A115 M 17/01/2020 

112/17-18 Landscape Plan A116 M 17/01/2020 

112/17-18 External Colours & Finishes A120 M 17/01/2020 

112/17-18 Outbuilding Floor & Roof plan A121 M 17/01/2020 

112/17-18 Outbuilding Elevations A122 M 17/01/2020 

112/17-18 Outbuilding Sections A123 M 17/01/2020 

No work (including excavation, land fill or earth reshaping) shall be undertaken prior to the 
issue of the Construction Certificate, where a Construction Certificate is required. 
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2. External Finishes 
External finishes and colours shall be in accordance with the details submitted with the 
development application and approved with this consent. 

3. Tree Removal 
Approval is granted for the removal of one tree within the building footprint as shown on the 
stamped plan. 

All other trees are to remain and are to be protected during all works. Suitable replacement 
trees are to be planted upon completion of construction. 

4. Compliance with Bushfire Risk Assessment Report Requirements – BAL 29 & BAL 
19 
Compliance with the requirements of the Bushfire Protection Assessment Report (REF No. 
2337) prepared by BPAD Accredited Practitioner Matthew Willis and dated 8 October 2018. 

5. Protection of Existing Vegetation 
Any excavated material not used in the construction of the subject works is to be removed 
from the site and under no circumstances is to be deposited in bushland areas. 

6. Minor Engineering Works 
The design and construction of the engineering works listed below must be provided for in 
accordance with Council’s Design Guidelines Subdivisions/ Developments and Works 
Specifications Subdivisions/ Developments. 

Works within an existing or proposed public road, or works within an existing or proposed 
public reserve can only be approved, inspected and certified by Council. The application 
form for a minor engineering works approval is available on Council’s website and the 
application and inspection fees payable are included in Council’s Schedule of Fees and 
Charges. 

a) Site Stormwater Drainage 

The entire site area must be graded, collected and drained by pits and pipes to a suitable 
point of legal discharge. 

b) Earthworks/ Site Regrading 

Earthworks and retaining walls are limited to those locations and heights shown on the 
architectural plan prepared by JS Architects Revision M. Where earthworks are not shown 
on the approved plan the topsoil within lots must not be disturbed. Retaining walls between 
lots must be located on the high side lot that is being retained, save the need for easements 
for support on the low side lot adjacent. 

7. Construction Certificate 
Prior to construction of the approved development, it is necessary to obtain a Construction 
Certificate. A Construction Certificate may be issued by Council or an Accredited Certifier. 
Plans submitted with the Construction Certificate are to be amended to incorporate the 
conditions of the Development Consent. 

8. Demolition Notification 
Both Council and any adjoining properties must be notified in writing five days before 
demolition works commence. 

9. Building Work to be in Accordance with BCA  
All building work must be carried out in accordance with the provisions of the Building Code 
of Australia. 
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10. Restriction on Building Use 
The outbuilding on the site is not to be used or converted for use as a separate domicile, 
home business or home industry. 

11. Air Conditioner Location  
The air-conditioning unit location is to be as shown on the approved plans or is to comply 
with the criteria of exempt development as outlined in the SEPP - Exempt & Complying 
Development Codes 2008. 
You are reminded that the air conditioning must be designed so as not to operate: 
 

(i) between 7am and 10pm — at a noise level that exceeds 5 dB(A) above the ambient 

background noise level measured at any property boundary, or 

(ii) Between 10pm and 7am — at a noise level that is audible in habitable rooms of 

adjoining residences. 

 
12. Imported ‘Waste Derived’ Fill Material 
The only waste derived fill material that may be received at the development site is: 

 virgin excavated natural material (within the meaning of the Protection of the 

Environment Operations Act 1997); or 

 any other waste-derived material the subject of a resource recovery exemption under 

clause 93 of the Protection of the Environment Operations (Waste) Regulation 2014 

that is permitted to be used as fill material. 

Any waste-derived material the subject of a resource recovery exemption received at the 
development site must be accompanied by documentation as to the material’s compliance 
with the exemption conditions and must be provided to the Principal Certifier on request. 

13. Adherence to Waste Management Plan 
All requirements of the Waste Management Plan submitted as part of the Development 
Application must be implemented except where contrary to other conditions of consent. The 
information submitted regarding construction and demolition wastes can change provided 
that the same or a greater level of reuse and recycling is achieved as detailed in the plan. 
Any material moved offsite is to be transported in accordance with the requirements of the 
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be 
used as a waste facility. Receipts of all waste/recycling tipping must be kept onsite at all 
times and produced in a legible form to any authorised officer of the Council who asks to see 
them. 

Transporters of asbestos waste (of any load over 100kg of asbestos waste or 10 square 
metres or more of asbestos sheeting) must provide information to the NSW EPA regarding 
the movement of waste using their WasteLocate online reporting tool 
www.wastelocate.epa.nsw.gov.au. 

14. Management of Construction and/or Demolition Waste 
Waste materials must be appropriately stored and secured within a designated waste area 
onsite at all times, prior to its reuse onsite or being sent offsite. This includes waste materials 
such as paper and containers which must not litter the site or leave the site onto 
neighbouring public or private property. A separate dedicated bin must be provided onsite by 
the builder for the disposal of waste materials such as paper, containers and food scraps 
generated by all workers. Building waste containers are not permitted to be placed on public 
property at any time unless a separate application is approved by Council to locate a 
building waste container in a public place. 

Any material moved offsite is to be transported in accordance with the requirements of the 
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be 



 
DEVELOPMENT ASSESSMENT UNIT  MEETING  12 MAY, 2020 
 

 

PAGE 18 
 

used as a waste facility. The separation and recycling of the following waste materials is 
required: metals, timber, masonry products and clean waste plasterboard. This can be 
achieved by source separation onsite, that is, a bin for metal waste, a bin for timber, a bin for 
bricks and so on. Alternatively, mixed waste may be stored in one or more bins and sent to a 
waste contractor or transfer/sorting station that will sort the waste on their premises for 
recycling. Receipts of all waste/recycling tipping must be kept onsite at all times and 
produced in a legible form to any authorised officer of the Council who asks to see them. 

Transporters of asbestos waste (of any load over 100kg of asbestos waste or 10 square 
metres or more of asbestos sheeting) must provide information to the NSW EPA regarding 
the movement of waste using their WasteLocate online reporting tool 
www.wastelocate.epa.nsw.gov.au. 

15. Commencement of Domestic Waste Service 
A domestic waste service must be commenced with Council and its Contractor. The service 
must be arranged no earlier than two days prior to occupancy and no later than seven days 
after occupancy of the development. All requirements of Council’s domestic waste 
management service must be complied with at all times. Contact Council’s Resource 
Recovery Team on (02) 9843 0310 to commence a domestic waste service. 

16. Provision of Domestic Waste Storage Area(s) 
A bin storage area sized for a minimum of 3 x 240 litre bins must be provided within the lot 
boundaries. Two areas are required where there is a secondary dwelling. The area(s) must 
be screened from view from public land and neighbouring residential property and are to be 
located behind the building line in the rear courtyard, side access path or a dedicated area in 
the garage. A flat or ramped bin transfer path must be provided leading directly from the bin 
storage area(s) to the approved bin collection point along the kerbside. The path must have 
a minimum clear floor width of 820mm, must not exceed a grade of 7% (1:14), be free of 
steps and must be external to the dwelling (excludes garage). An associated clear nature 
strip length of 1.66m must be dedicated along the kerbside for each dwelling for bin 
presentation. The dimensions of a 240 litre bin are 735mm deep, 580mm wide and 1080mm 
high. 

PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE 
 
17. Erosion and Sediment Control/ Soil and Water Management Plan 
The detailed design must be accompanied by an Erosion and Sediment Control Plan 
(ESCP) or a Soil and Water Management Plan (SWMP) prepared in accordance with the 
Blue Book and Council’s Works Specification Subdivision/ Developments. 

A SWMP is required where the overall extent of disturbed area is greater than 2,500 square 
metres, otherwise an ESCP is required. 

An ESCP must include the following standard measures along with notes relating to 
stabilisation and maintenance: 

 Sediment fencing. 

 Barrier fencing and no-go zones. 

 Stabilised access. 

 Waste receptacles. 

 Stockpile site/s. 
 
A SWMP requires both drawings and accompanying commentary (including calculations) 
addressing erosion controls, sediment controls, maintenance notes, stabilisation 
requirements and standard drawings from the Blue Book. 

An ESCP is required for this development. 
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18. Landscape Plan 
The Landscape Plan (to scale) for the landscaping of the site is to be updated by a suitably 
qualified landscape architect or horticulturalist and submitted to the satisfaction of Council’s 
Manager - Environment and Health. 

The plan must be amended to contain: 

a)  Landscaping is to be provided to the outbuilding from Pitt Town Road that are to be 

of an adequate size to effectively screen the development. 

b) The landscape plan is to reflect all existing gardens that will be retained as areas are 

indicated as turf that consist of advanced planting appropriate to the development 

c) Given the proximity of the development to the bushland, the plant schedule is to be 

updated to include species indigenous to the local area as recommended in 

Appendix A of the Development Control Plan Part C Section 3 Landscaping. 

d) All non-indigenous plants are to be non-invasive and unlikely to establish in the 

adjoining bushland either by seed or vegetative reproduction. The Cotoneaster sp. is 

required to be removed from the Landscape Plan plant schedule.  

e) The landscape plan is to include Top of Wall (ToW) heights for proposed planter 

boxes as located on the lower roof plan to allow assessment of proposed planter 

depth in accordance with Council’s Development Control Plan Part C Section 3 

Landscaping (3.1 General planning and design controls). 

f) The landscape plan is to include proposed planting to planter boxes on the lower roof 

as shown on the lower roof plan. 

 
19. Application to Install/Amend a system of Sewage Management 
Prior to the issue of any Construction Certificate, an application under Section 68 of the 
Local Government Act 1993 is to be made to install or alter a system of sewage 
management.  The application shall comply with: 

a) Local Government (General) Regulation 2005; and 

b) Appendix 2 – Installation of a Sewage Management Facility of The Hills Shire 

Council’s Local Approvals Policy (2018). 

20. Section 7.12 Contribution 
Pursuant to section 4.17 (1) of the Environmental Planning and Assessment Act 1979, and 
The Hills Section 7.12 Contributions Plan, a contribution of $29,600.00 shall be paid to 
Council. This amount is to be adjusted at the time of the actual payment in accordance with 
the provisions of the Hills Section 7.12 Contributions Plan. 

The contribution is to be paid prior to the issue of the Construction Certificate. 

You are advised that the maximum percentage of the levy for development under section 
7.12 of the Act having a proposed construction cost is within the range specified in the table 
below; 

Proposed cost of the development Maximum percentage of the levy 

Up to $100,000 Nil 

$100,001 - $200,000 0.5 % 

More than $200,000 1% 
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PRIOR TO WORK COMMENCING ON THE SITE 
 
21. Protection of Existing Trees 
The trees that are to be retained are to be protected during all works strictly in accordance 
with AS4970- 2009 Protection of Trees on Development Sites.  

At a minimum a 1.8m high chain-wire fence is to be erected at least three (3) metres from 
the base of each tree and is to be in place prior to works commencing to restrict the following 
occurring:  

 Stockpiling of materials within the root protection zone,  

 Placement of fill within the root protection zone,  

 Parking of vehicles within the root protection zone,  

 Compaction of soil within the root protection zone.  

All areas within the root protection zone are to be mulched with composted leaf mulch to a 
depth of not less than 100mm.  

A sign is to be erected indicating the trees are protected.  

The installation of services within the root protection zone is not to be undertaken without 
prior consent from Council. 

22. Demolition Inspections 
Before demolition works commence, a pre-demolition inspection must be arranged with 
Council’s Development Certification team. All conditions required to be addressed before 
works commence must be satisfied. Once demolition works are complete, a post demolition 
inspection must be arranged with Council’s Development Certification team. Fees apply and 
are to be paid prior to or at the time of booking the inspection. The Development Certification 
Team can be contacted to book and pay for inspections on 9843 0431. 

23. Sydney Water Building Plan Approval 
A building plan approval must be obtained from Sydney Water Tap in™ to ensure that the 
approved development will not impact Sydney Water infrastructure. 

A copy of the building plan approval and receipt from Sydney Water Tap in™ (if not already 
provided) must be submitted to the Principal Certifier upon request prior to works 
commencing. 

Please refer to the website http://www.sydneywater.com.au/tapin/index.htm, Sydney Water 
Tap in™, or telephone 13 20 92. 

24. Management of Building Sites 
The erection of suitable fencing or other measures to restrict public access to the site and 
building works, materials or equipment when the building work is not in progress or the site 
is otherwise unoccupied. 

The erection of a sign, in a prominent position, stating that unauthorised entry to the site is 
not permitted and giving an after hours’ contact name and telephone number.   

25. Consultation with Service Authorities 
Applicants are advised to consult with Telstra, NBN Co and Australia Post regarding the 
installation of telephone conduits, broadband connections and letterboxes as required. 

Unimpeded access must be available to the electricity supply authority, during and after 
building, to the electricity meters and metering equipment.  
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26. Approved Temporary Closet 
An approved temporary closet connected to the sewers of Sydney Water, or alternatively an 
approved chemical closet is to be provided on the land, prior to building operations being 
commenced. 

27. Erosion and Sedimentation Controls 
Erosion and sedimentation controls shall be in place prior to the commencement of site 
works; and maintained throughout construction activities until the site is landscaped and/or 
suitably revegetated.  The controls shall be in accordance with the details approved by 
Council and/or as directed by Council Officers.  These requirements shall be in accordance 
with Managing Urban Stormwater – Soils and Construction produced by the NSW 
Department of Housing (Blue Book). 

28. Stabilised Access Point 
A stabilised all weather access point is to be provided prior to commencement of site works, 
and maintained throughout construction activities until the site is stabilised.  The controls 
shall be in accordance with the requirements with the details approved by Council and/or as 
directed by Council Officers.  These requirements shall be in accordance with Managing 
Urban Stormwater – Soils and Construction produced by the NSW Department of Housing 
(Blue Book). 

29. Details and Signage - Principal Contractor and Principal Certifier 

Details 
Prior to work commencing, submit to the Principal Certifier notification in writing of the 
principal contractor’s (builder) name, address, phone number, email address and licence 
number. 

No later than two days before work commences, Council is to have received written details 
of the Principal Certifier in accordance with Clause 103 of the Environmental Planning and 
Assessment Regulations 2000. 

Signage  
A sign is to be erected in accordance with Clause 98A(2) of the Environmental Planning and 
Assessment Regulations 2000.  The sign is to be erected in a prominent position and show – 
a) the name, address and phone number of the Principal Certifier for the work, 

b) the name and out of working hours contact phone number of the principal 

contractor/person responsible for the work. 

The sign must state that unauthorised entry to the work site is prohibited. 

30. Demolition Works and Asbestos Management 
The demolition of any structure is to be carried out in accordance with the Work Health and 
Safety Act 2011. All vehicles transporting demolition materials offsite are to have covered 
loads and are not to track any soil or waste materials on the road. Should demolition works 
obstruct or inconvenience pedestrian or vehicular traffic on adjoining public road or reserve, 
a separate application is to be made to Council to enclose the public place with a hoard or 
fence. All demolition works involving the removal and disposal of asbestos must only be 
undertaken by a licenced asbestos removalist who is licenced to carry out the work. 
Asbestos removal must be carried out in accordance with the SafeWork NSW, Environment 
Protection Authority and Office of Environment and Heritage requirements. Asbestos to be 
disposed of must only be transported to waste facilities licenced to accept asbestos. No 
asbestos products are to be reused on the site. 

31. Discontinuation of Domestic Waste Services 
Council provides a domestic waste service to the property subject to this Development 
Application. This service must be cancelled prior to demolition of the existing dwelling or 
where the site ceases to be occupied during works, whichever comes first. You will continue 
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to be charged where this is not done. No bins provided as part of the domestic waste service 
are to remain on site for use by construction workers, unless previous written approval is 
obtained from Council. To satisfy this condition, the Principal Certifying Authority must 
contact Council on (02) 9843 0310 at the required time mentioned above to arrange for the 
service to be discontinued and for any bins to be removed from the property by Council. 

 

DURING CONSTRUCTION 
 
32.  Hours of Work 
Work on the project to be limited to the following hours: - 

Monday to Saturday - 7.00am to 5.00pm; 

No work to be carried out on Sunday or Public Holidays. 

The builder/contractor shall be responsible to instruct and control sub-contractors regarding 
the hours of work. 

33.  Roof Water Drainage 
Gutter and downpipes to be provided and connected to an approved drainage system upon 
installation of the roof covering. 

34.  Survey Report and Site Sketch 
A survey report and site sketch signed and dated (including contact details) by the registered 
land surveyor may be requested by the Principal Certifier during construction.  The survey 
shall confirm the location of the building/structure in relation to all boundaries and/or levels.  
As of September 2018 the validity of surveys has been restricted by legislation to 2 years 
after issue. 

35.  Compliance with BASIX Certificate 
Under clause 97A of the Environmental Planning and Assessment Regulation 2000, it is a 
condition of this Development Consent that all commitments listed in BASIX Certificate No. 
958226S_04 is to be complied with.  Any subsequent version of this BASIX Certificate will 
supersede all previous versions of the certificate.  

36.  Critical Stage Inspections and Inspections Nominated by the Principal Certifier 
Section 6.6 of the Environmental Planning and Assessment Act 1979 requires critical stage 
inspections to be carried out for building work as prescribed by Clause 162A of the 
Environmental Planning and Assessment Regulation 2000.  Prior to allowing building works 
to commence the Principal Certifier must give notice of these inspections pursuant to Clause 
103A of the Environmental Planning and Assessment Regulation 2000. 

An Occupation Certificate cannot be issued and the building may not be able to be used or 
occupied where any mandatory critical stage inspection or other inspection required by the 
Principal Certifier is not carried out.  Inspections can only be carried out by the Principal 
Certifier unless agreed to by the Principal Certifier beforehand and subject to that person 
being an accredited certifier. 

37.  Landscaping Works 
Landscaping works, associated plantings and the construction of any retaining walls are to 
be undertaken generally in accordance with the approved plans. 

38.  Dust Control 
The emission of dust must be controlled to minimise nuisance to the occupants of the 
surrounding premises.  In the absence of any alternative measures, the following measures 
must be taken to control the emission of dust: 

 



 
DEVELOPMENT ASSESSMENT UNIT  MEETING  12 MAY, 2020 
 

 

PAGE 23 
 

 Dust screens must be erected around the perimeter of the site and be kept in good 

repair for the duration of the construction work; 

 All dusty surfaces must be wet down and suppressed by means of a fine water spray.  

Water used for dust suppression must not cause water pollution; and 

 All stockpiles of materials that are likely to generate dust must be kept damp or covered. 

39.  Removal of Septic Tank and Effluent Disposal Area 
The existing subsurface effluent disposal area and any associated wastewater infrastructure 
is to be removed and back filled with Excavated Natural Material (ENM).  

Any redundant septic tank, collection well or aerated wastewater treatment system is to be 
removed or reused in accordance with NSW Health “Advisory Note 3- Revised January 2017 
– Destruction, Removal or Reuse of Septic Tanks, Collection Wells and Aerated Wastewater 
Treatment Systems (AWTS) and other Sewage Management Facilities (SMF)” available 
from the NSW Health website (http://www.health.nsw.gov.au/).  

Note: Methods 1.1 & 2.1 (Demolition) are not permissible. 

 

PRIOR TO ISSUE OF AN OCCUPATION CERTIFICATE 
 
40.  Landscaping Prior to Issue of any Occupation Certificate  
Landscaping of the site shall be carried out prior to issue of an Occupation Certificate. The 
Landscaping shall be either certified to be in accordance with the approved plan by an 
Accredited Landscape Architect or be to the satisfaction of Council’s Manager Environment 
and Health. All landscaping is to be maintained at all times in accordance with THDCP Part 
C, Section 3 – Landscaping and the approved landscape plan. 

41.  Completion of Engineering Works 
An Occupation Certificate must not be issued prior to the completion of all engineering works 
covered by this consent, in accordance with this consent. 

42.  Retaining Walls 
All retaining walls shown on the approved plans shall be completed prior to the issue of an 
Occupation Certificate. 

43.  Privacy Screen 
A privacy screen to a minimum height of 1.7m from natural ground level is to be provided 
along the edge of the first floor balconies on the northern and southern elevations as shown 
on the approved plans. A 1.7m high privacy screen is also to be provided to the ground floor 
stairs and landing and bedroom no. 3 as shown on the approved plans. All privacy screens 
are to be fixed.  

The privacy screen is to be constructed using durable weather resistant materials which are 
to be consistent in colour and finish with the remainder of the dwelling.  The screen is to 
have no individual opening more than 30mm wide with the total area of all openings no more 
than 30% of the surface area of the screen. Should glazing be used, the whole of the screen 
is to be fixed translucent glass which is not able to be opened or moved. 

The privacy screen is to be provided prior to the occupation or use of the structure. 

44.  Installation/Amendment of System of Sewage Management 
Prior to the issue of any Occupation Certificate, the on-site sewage management system 
shall be installed or amended in accordance with an approval issued pursuant to an 
application made under section 68 of the Local Government Act 1993. 
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THE USE OF THE SITE 
 
45.  Maintenance of Landscaping Works 
The landscaping works, associated plantings and construction of retaining walls are to be 
effectively maintained at all times and throughout the life of the development. 

46.  Lighting 
Any lighting on the site shall be designed so as not to cause a nuisance to other residences 
in the area or to motorists on nearby roads and to ensure no adverse impact on the amenity 
of the surrounding area by light overspill.  All lighting shall comply with the Australian 
Standard AS 4282:1997 Control of Obtrusive Effects of Outdoor Lighting. 

 

ATTACHMENTS 

1. Locality Plan 
2. Aerial Photograph  
3. Zoning Map  
4. Site Plan  
5. Dwelling Elevations  
6. Dwelling Sections  
7. Outbuilding Elevations  
8. Outbuilding Sections and Perspectives  
9. Landscape Plan 
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ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – AERIAL PHOTOGRAPH 
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ATTACHMENT 3 – ZONING MAP 
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ATTACHMENT 4 – SITE PLAN 
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ATTACHMENT 5 –DWELLING ELEVATIONS 
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ATTACHMENT 6 – DWELLING SECTIONS 
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ATTACHMENT 7 – OUTBUILDING ELEVATIONS 
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ATTACHMENT 8 – OUTBUILDING SECTIONS AND PERSPECTIVES 
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ATTACHMENT 9 – LANDSCAPE PLAN 
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ITEM-3 DA 436/2020/HA/A - SECTION 8.2 REVIEW OF 
DETERMINATION FOR THE DEMOLITION OF CARPORT, 
ALTERATIONS AND ADDITIONS TO EXISTING 
DWELLING AND ATTACHED SECONDARY DWELLING 
(UNDER THE PROVISIONS OF SEPP AFFORDABLE 
RENTAL HOUSING 2009) – LOT 4 DP 249815, NO. 4 
LYNSTOCK AVENUE, CASTLE HILL 

 

THEME: Shaping Growth 

OUTCOME: 
5 Well planned and liveable neighbourhoods that meets growth 
targets and maintains amenity. 

STRATEGY: 
5.1 The Shire’s natural and built environment is well managed 
through strategic land use and urban planning that reflects our 
values and aspirations. 

MEETING DATE: 
12 MAY 2020 

DEVELOPMENT ASSESSMENT UNIT 

AUTHOR: 
PRINCIPAL EXECUTIVE PLANNER 

ROBERT BUCKHAM 

RESPONSIBLE OFFICER: 
MANAGER – DEVELOPMENT ASSESSMENT 

PAUL OSBORNE 

  

Applicant S. and C. Lazarevic 

Owner S. and C. Lazarevic 

Notification 14 days 

Number Advised 5 

Number of Submissions Nil 

Zoning  R2 Low Density Residential Zone 

Site Area 697m2 

List of all relevant s4.15(1)(a) 
matters 

 

Section 4.15 (EP&A Act) – Satisfactory. 
State Environmental Planning Policy (Affordable Rental 
Housing) 2009 - Satisfactory 
The Hills LEP 2019 – Satisfactory. 
DCP Part B Section 2 – Variation, see report. 
Section 7.12 Contribution: $3,941.90 

Political Donation None Disclosed 

Reason for Referral to DAU Review of Determination 

Recommendation Approval 
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EXECUTIVE SUMMARY 

 
The Section 8.2 Review of Determination is for the review of Development Application No. 
436/2020/HA which was refused under Delegated Authority on 21 January 2020. The 
proposal is seeking approval for the demolition of the carport, alterations and additions to an 
existing dwelling and construction of an attached secondary dwelling.  The original 
application was refused due to lack of information despite requests made seeking written 
justification for variations to the DCP controls. 
 
The proposed development includes variations to front setback, building width, site coverage 
and landscaping. Under the Review of Determination application the applicant has not 
proposed any additional amendments to the original application and the written justification 
for variations to the DCP controls has not been submitted, however the proposal has been 
reviewed and assessed on merit. Given the variations are minor and will not result in any 
adverse impacts, the proposal is considered satisfactory. 
 
The application was notified to neighbouring properties for 14 days and no submissions were 
received.  
 
The Section 8.2 Review of Determination is recommended for approval.  
 

BACKGROUND 

Prior to the lodgement of Development Application No. 436/2020/HA, two (2) applications 
for complying development certificates (CDC) were made to Council’s Certification Section 
for the proposal (377/2020/CDD and 376/2020/CDA). Advice was subsequently relayed to 
the applicant that the proposal was not complying and to withdraw the CDC applications and 
lodge a Development Application.  
 
A combined Development Application (DA) and Construction Certificate (CC) was then 
subsequently lodged for the demolition of the carport, alterations and additions to existing 
dwelling and an attached secondary dwelling on 1 October 2019. The alterations and 
additions to the existing dwelling included changes to the internal layout, attached garage to 
be amended, a new carport and minor changes to the existing driveway. The attached 
secondary dwelling included one bedroom, a living/dining room, kitchen and 
bathroom/laundry. 
 
The proposal for the secondary dwelling was assessed against the relevant controls of the 
State Environmental Planning Policy (Affordable Rental Housing) 2009 and a merit based 
assessment was undertaken against the controls in The Hills DCP Part B Section 2 - 
Residential. The alterations and additions component was assessed against the controls in 
The Hills DCP Part B Section 2 – Residential. The assessment revealed variations to the 
relevant DCP controls including front setback, site coverage, building width and 
landscaping.  
 
Several requests were made to the applicant seeking written justification for variations to the 
DCP controls and the applicant advised (several times by phone and email) they would not 
be addressing the variations as the DCP does not apply and the DA should be assessed 
under State Environmental Planning Policy (Affordable Rental Housing) 2009 only for the 
secondary dwelling and Part 4 (Housing Alterations Code) of the State Environmental 
Planning Policy (Exempt and Complying Development Codes) 2008 for the alterations and 
additions.  
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Council staff advised the applicant that if they believed it was development that could be 
determined under Complying Development, then they had the option of withdrawing the DA 
to obtain a CDC instead. 
 
The applicant requested that Council refuse the Development Application, so they could 
obtain a CDC with a Private Certifier, and stated that they would take the DA to the Land 
and Environment Court.  
 
On 19 November 2019, the applicant emailed Council stating:  
 
“If you are maintaining use of DCP for assessment of this application proceed with refusal of 
it which should allow me to take this to Land Environment Court should I choose to do so...”  
 
The applicant was further requested to provide written justification to the DCP variations, and 
on 12 December 2019, an email was received from the applicant stating: 
 
“I have no logical response to this request. Put simply as a planner I could not justify 
departures from DCP. So on that note I assumed that application could not be passed under 
DCP and lodged SEPP Affordable application. On that note please determine by way of 
refusal of the application.” 
 
On 6 January 2020 amended plans submitted by applicant (despite previously requesting 
that Council refuse the DA) and a letter stating that the proposal is now complying 
development and should be approved. The applicant was again advised to address the DCP 
variations as they still existed. 
 
Further amended plans were submitted by the applicant on 12 January 2020. The 
accompanying cover letter again stated that the application is now fully complying 
development.  DCP variations still remained.  
 
The applicant was again advised they had the option of withdrawing the DA and seeking 
approval via a CDC. The applicant declined and wanted the DA to be determined in its 
current state.  
 
The application was recommended for refusal for a lack of information despite requests 
being made, and was refused under Delegated Authority on 21 January 2020 
 
On 23 January, a Section 8.2 Review of Determination was lodged.  
 

PROPOSAL 
 

The Development Application is for the demolition of the carport, alterations and additions to 
existing dwelling and an attached secondary dwelling. 
 
The alterations and additions to the existing dwelling include changes to the internal layout, 
attached garage to be amended, a new carport and minor changes to the existing driveway.  
 
The attached secondary dwelling includes one bedroom, a living/dining room, kitchen and 
bathroom/laundry. 
 
The applicant submitted the following statement accompanying the lodgement of the 
Subject Section 8.2 Review of Determination: 
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“We request that the review is carried out taking into consideration the following based on 
reasons for refusal: 
 

1. Based on our review we cannot ascertain what would the insufficient information to 
assess the application be. We have not received any request on drawings submitted 
on 12th January stating that additional information is required. Should it refer to point 
2 that is covered in following point. 
 

2. Our drawings submitted on 12th January reflect the proposal that is in line with 
Section 4 of Complying Development for the existing house and secondary dwelling 
we designed in accordance with SEPP Affordable Rental Housing 2009. On this 
basis as we have submitted to Council previously we comply with site cover, front 
setback (as average of two adjoining dwellings as prescribed under SEPP 
Affordable), side setback and landscaping requirements. Existing house remains 
unchanged except for elements we have outlined earlier on 6th January and making 
it complying except for following changes. 

 
Alterations and additions are now fully contained within existing footprint of the 
building allowing for assessment under Part 4 complying code. House is largely the 
same except for lifting of the roof above the garage while keeping the same height 
as current ridge line and change of that section of the roof from 20 degrees to 15 
degrees. Internal amendments are of minor nature within the definition of Pat 4 and 
building classification. 
 
All of the windows and doors will be replaced with better quality product. 
 
Considering that there is no change to the footprint of the house this is pre existing 
condition therefore reasons for refusal I.e. side setback, front setback, building width, 
site cover and landscaping area would not be applicable in assessing the application 
and refusal of the application was not warranted. 

 
3. While we appreciate that Council is considering this not to be in public interest there 

was no objections to this application which might contradict the reason for refusal to 
some extent.” 

 
The original application was refused due to lack of information despite requests made 
seeking written justification for variations to the DCP controls. 
 
Under the Review of Determination application the applicant has not proposed any additional 
amendments to the original application and written justification to the DCP variations has not 
been submitted. 
 

ISSUES FOR CONSIDERATION 

 
1.  Compliance with SEPP (ARH) 2009 
 
The subject application includes the construction of an attached secondary dwelling and has 
been made in accordance with State Environmental Planning Policy (Affordable Rental 
Housing) 2009.  Division 2 of the SEPP provides the relevant controls for secondary 
dwellings. 
 
The SEPP defines a Secondary Dwelling as follows;  
 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Depi%20AND%20Year%3D2009%20AND%20No%3D364&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Depi%20AND%20Year%3D2009%20AND%20No%3D364&nohits=y
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“development for the purposes of a secondary dwelling includes the following:  
(a)  the erection of, or alterations or additions to, a secondary dwelling, 
(b)  alterations or additions to a principal dwelling for the purposes of a secondary 
dwelling. 
Note.   

The standard instrument defines secondary dwelling as follows:  

secondary dwelling means a self-contained dwelling that:  
(a) is established in conjunction with another dwelling (the principal dwelling), and 
(b)  is on the same lot of land (not being an individual lot in a strata plan or 
community title scheme) as the principal dwelling, and 
(c)  is located within, or is attached to, or is separate from, the principal dwelling.” 

 
The proposal is for a secondary dwelling. The subject site is zoned R2 Low Density 
Residential and a secondary dwelling is permissible in the zone.  
 

SEPP Requirement  Proposal  Compliance  

Clause 22(3)(b) 
A consent authority must 
not consent to the 
development unless the 
floor area of secondary 
dwelling is no more than 
60m² 

60m²  Yes  

Clause 22(4)(a) 
A consent authority must 
not refuse consent if the 
secondary dwelling is 
located within, or attached 
to the principal dwelling; or 
the site area is at least 
450m² 
 

Site Area – 697m2 
 

Yes  
 
 

Clause 22(4)(b) 
A consent authority must 
not refuse consent if no 
additional parking is 
provided on the site. 
 

The proposal does not 
propose any additional 
parking 
 

Yes  

 
2. Compliance with The Hills Local Environmental Plan 2019 
 
(i) Permissibility  
 
The site is zoned R2 Low Density Residential under The Hills Local Environmental Plan 
2019. Under The Hills LEP 2019, the proposed development is defined as a “dwelling house” 
and “secondary dwelling” as follows:  
 

“dwelling house means a building containing only one dwelling.” 
 
“secondary dwelling means a self-contained dwelling that: 
(a)  is established in conjunction with another dwelling (the principal dwelling), and 
(b)  is on the same lot of land as the principal dwelling, and 
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(c)  is located within, or is attached to, or is separate from, the principal dwelling. 
Note. 
 
See clause 5.4 for controls relating to the total floor area of secondary dwellings. 
 
Secondary dwellings are a type of residential accommodation—see the definition of 
that term in this Dictionary.” 

 
A “dwelling house” and “secondary dwelling” is a permissible form of development on land 
zoned R2 Low Density Residential under The Hills LEP 2019 subject to consent. 
 
(ii) Compliance with The Hills LEP 2019 – Zone Objectives 
 
The site is zoned R2 Low Density Residential under the provisions of The Hills Local 
Environmental Plan 2019. The objectives of the zone are: 
 

 To provide for the housing needs of the community within a low density residential 
environment. 

 

 To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

 

 To maintain the existing low density residential character of the area. 
 
The proposal is considered to be consistent with the stated objectives of the zone, in that the 
proposal provides facilities and services to meet the day to day needs of residents and 
maintains the existing low density residential character of the area. 
 
Accordingly, the proposal is considered satisfactory with regard to LEP 2019.  
 
(iii) The Hills LEP 2019 – Development Standards 
 
The following addresses the principal development standards of the LEP relevant to the 
subject proposal: 
 

CLAUSE REQUIRED PROVIDED COMPLIES 

4.1 Allotment Size 
 

700m2 697m2 No change 

4.3 Building Height 
 

Maximum 9 metres 5.107m Yes 

 
3. Compliance with The Hills Development Control Plan 
 
The proposal has been assessed against the provisions of The Hills Development Control 
Plan 2012 Part B Section 2 – Residential. The proposed development achieves compliance 
with the relevant requirements of the DCP with the exception of the following: 
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DEVELOPMENT 
CONTROL 

DCP  
REQUIREMENTS 

PROPOSED 
DEVELOPMENT 

COMPLIANCE 

Clause 2.14.1 
Building Setbacks 
 

Minimum 10 metres 6.25m No however the 
proposed variation 
is considered minor 
and would not have 
significant impact 
on adjoining 
properties.  
 

Clause 2.14.1 
Building Width 
 

Maximum 75% 89.9% No however the 
proposed variation 
is considered minor 
and would not have 
significant impact 
on adjoining 
properties. 
 

Clause 2.14.2 Site 
Coverage 
 

Maximum 60% 66.7% No however the 
proposed variation 
is considered minor 
and would not have 
significant impact 
on adjoining 
properties. 
 

Clause 2.14.5 
Landscaping 
 

Minimum 40% 33.2% No however the 
proposed variation 
is considered minor 
and would not have 
significant impact 
on adjoining 
properties. 
 

 
a) Front Setback 
 
Section 2.14.1 of The Hills Development Control Plan 2012 requires a maximum front 
setback of 10 metres. The dwelling proposes a front setback of 6.25 metres resulting in a 
3.75 metre or 37.5% variation. 
 
Comment: 
 
The objectives under Section 2.14.1 of The Hills Development Control Plan 2012 are as 
follows: 
 
“(i) To provide setbacks that complements the streetscape and protects the privacy and 

sunlight to adjacent dwellings in accordance with ESD Objective 7. 
(ii) To ensure that new development is sensitive to the landscape setting, site 

constraints and established character of the street and locality. 
(iii) To ensure that the appearance of new development is of a high visual quality and 

enhances the streetscape.” 
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The adjoining property to the west of the subject site, on the corner of Lynstock Avenue and 
Old Castle Hill Road has a setback to Lynstock Avenue, its secondary frontage, of 3.2m. 
Located opposite the site is a townhouse development, comprising 10 units with a front 
setback of approximately 6 metres to Lynstock Avenue. 
 
Also contributing to the variation is the splayed front boundary. The proposed works on the 
western portion of the site are generally aligned with the existing dwelling however the 
splayed boundary results in a reduced setback to the proposed works. 
 
In view of the above, it is considered that the proposal is sympathetic to the established 
character of the street. On merit, the variation to the front setback is supportable in this 
instance. 
 
b) Building Width 
 
Section 2.14.1(f) of The Hills Development Control Plan 2012 requires a maximum dwelling 
width of 75% for allotments greater than 18 metres. The width of the subject site is 22.735 
metres. Therefore the maximum permitted dwelling width is 17.05 metres. The dwelling 
proposes a maximum dwelling width of 18.6 metres (81.8%) resulting in a 1.55m or 6.8% 
variation. 
 
Comment: 
 
The objectives under Section 2.14.2 of The Hills Development Control Plan 2012 are as 
follows: 
 
“(i) To provide setbacks that complements the streetscape and protects the privacy and 

sunlight to adjacent dwellings in accordance with ESD Objective 7. 
(ii) To ensure that new development is sensitive to the landscape setting, site 

constraints and established character of the street and locality. 
(iii) To ensure that the appearance of new development is of a high visual quality and 

enhances the streetscape.” 
 
It is considered that the scale and built form is consistent with the predominant character in 
Lynstock Avenue. The building will be similar in width to adjoining properties and remains 
single storey. The proposal does not result in an outcome that detrimentally impacts the 
streetscape. On merit, the minor variation is considered supportable in this regard. 
 
c) Site Coverage 
 
Section 2.14.2 of The Hills Development Control Plan 2012 requires a maximum site 
coverage of 60% of 418m2. The site provides a site coverage of 465m2 or 66.7%, resulting in 
an additional 6.7%.or 47m2 of site coverage. 
 
Comment: 
 
The objectives under Section 2.14.1 of The Hills Development Control Plan 2012 are as 
follows: 
 
(i) To maximise the provision of open space. 
(ii) To avoid the creation of drainage and runoff problems, through minimising the 

amount of impervious area in accordance with Council’s ESD Objective 3. 
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(iii) To minimise bulk and scale of development. 
(iv) To facilitate spatial separation between buildings. 
(v) To provide for adequate landscaped area. 
(vi) Maintain the character of existing areas by retaining vegetation.” 
 
The relevant objectives of the Hills Shire Council Residential DCP have been considered for 
the proposal. It is considered that adequate landscaping, spatial separation, bulk and scale, 
open space, and drainage have been provided for development. It is noted that the proposal 
also includes the retention of existing landscaping in the front setback and rear private open 
space area. As such, the proposed variation is considered to be satisfactory in this instance. 
 
d) Landscaping 
 
Section 2.14.5 of The Hills Development Control Plan 2012 requires a minimum landscaped 
area of 40% (278m2). The site provides a landscaped area of 232m2 or 33.2%, resulting in a 
shortfall of 46m2 or 6.8% of the landscaped area. 
 
Comment: 
 
“(i) To enhance the quality of the built environment by providing a high standard of 

landscaping. 
(ii) To ensure that landscaping may be efficiently maintained. 
(iii) To promote a pleasant and safe living environment. 
(iv) To limit tree removal to maintain the character of the area. 
(v) To design a high quality landscape setting for urban housing development. 
(vi) To fully integrate the landscape design in communal, private and public areas as a 

necessary element in any well designed residential project. 
(vii) To preserve and enhance existing landscape features. 
(viii) To encourage existing vegetation to be included wherever possible into site 

landscaping. 
(xi) To provide adequate open space areas for the enjoyment and use by residents. 
(x) To enhance the quality of the building environment by providing opportunities 
 
The extent of landscaping will be similar to the existing landscaping on the subject property. 
The variation will not adversely impact on the surrounding area. As the variation, it is 
considered supportable, on merit, in this regard. 
 

CONCLUSION 
 

The Review Application has been assessed against the relevant heads of consideration 
under Section 8.2 and Section 4.15 of the Environmental Planning and Assessment Act, 
1979, State Environmental Planning Policy (Affordable Rental Housing) 2009, The Hills 
Local Environmental Plan 2019 and The Hills Development Control Plan 2012 and is 
considered satisfactory. 
Approval is recommended subject to conditions. 
 

IMPACTS 
 

Financial 
 
This matter has no direct financial impact upon Council's adopted budget or forward 

estimates. 
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The Hills Future Community Strategic Plan 
 
The proposed development is consistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development 
provides for satisfactory urban growth without adverse environmental or social amenity 
impacts and ensures a consistent built form is provided with respect to the streetscape and 
general locality. 
 

RECOMMENDATION 
 

The Development Application be approved subject to the following conditions of consent:  
 
GENERAL MATTERS 
 
1. Development in Accordance with Submitted Plans 
The development being carried out in accordance with the following approved plans and 
details, stamped and returned with this consent except where amended by other conditions 
of consent. 

REFERENCED PLANS AND DOCUMENTS 

DRAWING 
NO. 

DESCRIPTION REVISION DATE 

DA3 Demolition Plan C 06/01/2020 

DA4 Site Plan  C 06/01/2020 

DA5 Ground Floor Plan C 06/01/2020 

DA6 Ground Floor Setout Plan C 06/01/2020 

DA7 Roof Plan C 06/01/2020 

DA10 Elevations & Sections.  C 06/01/2020 

DA12 External Finishes C 06/01/2020 

No work (including excavation, land fill or earth reshaping) shall be undertaken prior to the 
issue of the Construction Certificate, where a Construction Certificate is required. 

2. External Finishes 
External finishes and colours shall be in accordance with the details submitted with the 
development application and approved with this consent. 

3. Construction Certificate 
Prior to construction of the approved development, it is necessary to obtain a Construction 
Certificate. A Construction Certificate may be issued by Council or an Accredited Certifier. 
Plans submitted with the Construction Certificate are to be amended to incorporate the 
conditions of the Development Consent. 

4. Building Work to be in Accordance with BCA  
All building work must be carried out in accordance with the provisions of the Building Code 
of Australia. 

5. Air Conditioner Location  
The air-conditioning unit location is to be as shown on the approved plans or is to comply 
with the criteria of exempt development as outlined in the SEPP - Exempt & Complying 
Development Codes 2008. 
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You are reminded that the air conditioning must be designed so as not to operate: 
 

(i) between 7am and 10pm — at a noise level that exceeds 5 dB(A) above the ambient 
background noise level measured at any property boundary, or 

(ii) Between 10pm and 7am — at a noise level that is audible in habitable rooms of 
adjoining residences. 

6. Adherence to Waste Management Plan 
All requirements of the Waste Management Plan submitted as part of the Development 
Application must be implemented except where contrary to other conditions of consent. The 
information submitted regarding construction and demolition wastes can change provided 
that the same or a greater level of reuse and recycling is achieved as detailed in the plan. 
Any material moved offsite is to be transported in accordance with the requirements of the 
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be 
used as a waste facility. Receipts of all waste/recycling tipping must be kept onsite at all 
times and produced in a legible form to any authorised officer of the Council who asks to see 
them. 

Transporters of asbestos waste (of any load over 100kg of asbestos waste or 10 square 
metres or more of asbestos sheeting) must provide information to the NSW EPA regarding 
the movement of waste using their WasteLocate online reporting tool 
www.wastelocate.epa.nsw.gov.au. 

7. Management of Construction and/or Demolition Waste 
Waste materials must be appropriately stored and secured within a designated waste area 
onsite at all times, prior to its reuse onsite or being sent offsite. This includes waste materials 
such as paper and containers which must not litter the site or leave the site onto 
neighbouring public or private property. A separate dedicated bin must be provided onsite by 
the builder for the disposal of waste materials such as paper, containers and food scraps 
generated by all workers. Building waste containers are not permitted to be placed on public 
property at any time unless a separate application is approved by Council to locate a 
building waste container in a public place. 

Any material moved offsite is to be transported in accordance with the requirements of the 
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be 
used as a waste facility. The separation and recycling of the following waste materials is 
required: metals, timber, masonry products and clean waste plasterboard. This can be 
achieved by source separation onsite, that is, a bin for metal waste, a bin for timber, a bin for 
bricks and so on. Alternatively, mixed waste may be stored in one or more bins and sent to a 
waste contractor or transfer/sorting station that will sort the waste on their premises for 
recycling. Receipts of all waste/recycling tipping must be kept onsite at all times and 
produced in a legible form to any authorised officer of the Council who asks to see them. 

8. Commencement of Domestic Waste Service 
A domestic waste service must be commenced with Council and its Contractor. The service 
must be arranged no earlier than two days prior to occupancy and no later than seven days 
after occupancy of the development. All requirements of Council’s domestic waste 
management service must be complied with at all times. Contact Council’s Resource 
Recovery Team on (02) 9843 0310 to commence a domestic waste service. 

9. Provision of Domestic Waste Storage Area(s) 
A bin storage area sized for a minimum of 3 x 240 litre bins must be provided within the lot 
boundaries. Two areas are required where there is a secondary dwelling. The area(s) must 
be screened from view from public land and neighbouring residential property and are to be 
located behind the building line in the rear courtyard, side access path or a dedicated area in 
the garage. A flat or ramped bin transfer path must be provided leading directly from the bin 
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storage area(s) to the approved bin collection point along the kerbside. The path must have 
a minimum clear floor width of 820mm, must not exceed a grade of 7% (1:14), be free of 
steps and must be external to the dwelling (excludes garage). An associated clear nature 
strip length of 1.66m must be dedicated along the kerbside for each dwelling for bin 
presentation. The dimensions of a 240 litre bin are 735mm deep, 580mm wide and 1080mm 
high. 

10. House Numbering 
The responsibility for house/unit numbering is vested solely in Council in order to provide a 
consistent and accurate system of street numbering throughout the Shire.  

Approved numbering for this development is: 4-4A Lynstock Avenue, Castle Hill 

Main Dwelling: 4 Lynstock Avenue, Castle Hill 

Secondary Dwelling: 4A Lynstock Avenue, Castle Hill 

Should an additional house number be needed for the secondary dwelling, you are required 
to contact Council’s Land Information Section on 9843 0555.  

The only address available for the secondary dwelling will be 4A. This address; and by 
extension the secondary dwelling may only be used in accordance with Council’s 
Development Consent. 

The use of the additional address is not granted or recognised by Authorities until Council 
have been contacted. At that time, Authorities will be advised that the second house number 
is valid and to be recognised. 

The street numbers as issued are to be displayed at the entrance to the property for mail 
delivery and service providers including emergency services. 

 
PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE 
 
11. Section 7.12 Contribution 
Pursuant to section 4.17 (1) of the Environmental Planning and Assessment Act 1979, and 
The Hills Section 7.12 Contributions Plan, a contribution of $3,941.90 shall be paid to 
Council. This amount is to be adjusted at the time of the actual payment in accordance with 
the provisions of the Hills Section 7.12 Contributions Plan. 

The contribution is to be paid prior to the issue of the Construction Certificate. 

You are advised that the maximum percentage of the levy for development under section 
7.12 of the Act having a proposed construction cost is within the range specified in the table 
below; 

Proposed cost of the development Maximum percentage of the levy 

Up to $100,000 Nil 

$100,001 - $200,000 0.5 % 

More than $200,000 1% 

 
PRIOR TO WORK COMMENCING ON THE SITE 
 
12. Sydney Water Building Plan Approval 
A building plan approval must be obtained from Sydney Water Tap in™ to ensure that the 
approved development will not impact Sydney Water infrastructure. 
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A copy of the building plan approval and receipt from Sydney Water Tap in™ (if not already 
provided) must be submitted to the Principal Certifier upon request prior to works 
commencing. 

Please refer to the website http://www.sydneywater.com.au/tapin/index.htm, Sydney Water 
Tap in™, or telephone 13 20 92. 

13. Management of Building Sites 
The erection of suitable fencing or other measures to restrict public access to the site and 
building works, materials or equipment when the building work is not in progress or the site 
is otherwise unoccupied. 

The erection of a sign, in a prominent position, stating that unauthorised entry to the site is 
not permitted and giving an afterhours contact name and telephone number.   

14. Consultation with Service Authorities 
Applicants are advised to consult with Telstra, NBN Co and Australia Post regarding the 
installation of telephone conduits, broadband connections and letterboxes as required. 

Unimpeded access must be available to the electricity supply authority, during and after 
building, to the electricity meters and metering equipment.  

15. Approved Temporary Closet 
An approved temporary closet connected to the sewers of Sydney Water, or alternatively an 
approved chemical closet is to be provided on the land, prior to building operations being 
commenced. 

16. Erosion and Sedimentation Controls 
Erosion and sedimentation controls shall be in place prior to the commencement of site 
works; and maintained throughout construction activities until the site is landscaped and/or 
suitably revegetated.  The controls shall be in accordance with the details approved by 
Council and/or as directed by Council Officers.  These requirements shall be in accordance 
with Managing Urban Stormwater – Soils and Construction produced by the NSW 
Department of Housing (Blue Book). 

17. Stabilised Access Point 
A stabilised all weather access point is to be provided prior to commencement of site works, 
and maintained throughout construction activities until the site is stabilised.  The controls 
shall be in accordance with the requirements with the details approved by Council and/or as 
directed by Council Officers.  These requirements shall be in accordance with Managing 
Urban Stormwater – Soils and Construction produced by the NSW Department of Housing 
(Blue Book). 

18. Details and Signage - Principal Contractor and Principal Certifier 

Details 
Prior to work commencing, submit to the Principal Certifier notification in writing of the 
principal contractor’s (builder) name, address, phone number, email address and licence 
number. 

No later than two days before work commences, Council is to have received written details 
of the Principal Certifier in accordance with Clause 103 of the Environmental Planning and 
Assessment Regulations 2000. 

Signage  
A sign is to be erected in accordance with Clause 98A(2) of the Environmental Planning and 
Assessment Regulations 2000.  The sign is to be erected in a prominent position and show – 
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a) the name, address and phone number of the Principal Certifier for the work, 

b) the name and out of working hours contact phone number of the principal 
contractor/person responsible for the work. 

The sign must state that unauthorised entry to the work site is prohibited. 

19. Demolition Works and Asbestos Management 
The demolition of any structure is to be carried out in accordance with the Work Health and 
Safety Act 2011. All vehicles transporting demolition materials offsite are to have covered 
loads and are not to track any soil or waste materials on the road. Should demolition works 
obstruct or inconvenience pedestrian or vehicular traffic on adjoining public road or reserve, 
a separate application is to be made to Council to enclose the public place with a hoard or 
fence. All demolition works involving the removal and disposal of asbestos must only be 
undertaken by a licenced asbestos removalist who is licenced to carry out the work. 
Asbestos removal must be carried out in accordance with the SafeWork NSW, Environment 
Protection Authority and Office of Environment and Heritage requirements. Asbestos to be 
disposed of must only be transported to waste facilities licenced to accept asbestos. No 
asbestos products are to be reused on the site. 

 
DURING CONSTRUCTION 

20.  Hours of Work 
Work on the project to be limited to the following hours: - 

Monday to Saturday - 7.00am to 5.00pm; 

No work to be carried out on Sunday or Public Holidays. 

The builder/contractor shall be responsible to instruct and control sub-contractors regarding 
the hours of work. 

21.  Survey Report and Site Sketch 
A survey report and site sketch signed and dated (including contact details) by the registered 
land surveyor may be requested by the Principal Certifier during construction.  The survey 
shall confirm the location of the building/structure in relation to all boundaries and/or levels.  
As of September 2018 the validity of surveys has been restricted by legislation to 2 years 
after issue. 

22.  Compliance with BASIX Certificate 
Under clause 97A of the Environmental Planning and Assessment Regulation 2000, it is a 
condition of this Development Consent that all commitments listed in BASIX Certificates No. 
1049259S_02 and A303175_04 are to be complied with.  Any subsequent versions of these 
BASIX Certificates will supersede all previous versions of the certificates.  

23.  Critical Stage Inspections and Inspections Nominated by the Principal Certifier 
Section 6.6 of the Environmental Planning and Assessment Act 1979 requires critical stage 
inspections to be carried out for building work as prescribed by Clause 162A of the 
Environmental Planning and Assessment Regulation 2000.  Prior to allowing building works 
to commence the Principal Certifier must give notice of these inspections pursuant to Clause 
103A of the Environmental Planning and Assessment Regulation 2000. 

An Occupation Certificate cannot be issued and the building may not be able to be used or 
occupied where any mandatory critical stage inspection or other inspection required by the 
Principal Certifier is not carried out.  Inspections can only be carried out by the Principal 
Certifier unless agreed to by the Principal Certifier beforehand and subject to that person 
being an accredited certifier. 

 



 
DEVELOPMENT ASSESSMENT UNIT  MEETING  12 MAY, 2020 
 

 

PAGE 50 
 

24.  Roof Water Drainage 
Gutter and downpipe and/or rainwater tank overflow, to be provided and connected to an 
approved lawful discharge point (ie. kerb, inter-allotment drainage easement or OSD) upon 
installation of roof coverings. 

25.  Dust Control 
The emission of dust must be controlled to minimise nuisance to the occupants of the 
surrounding premises.  In the absence of any alternative measures, the following measures 
must be taken to control the emission of dust: 

 Dust screens must be erected around the perimeter of the site and be kept in good 
repair for the duration of the construction work; 

 All dusty surfaces must be wet down and suppressed by means of a fine water spray.  
Water used for dust suppression must not cause water pollution; and 

 All stockpiles of materials that are likely to generate dust must be kept damp or covered. 

 

THE USE OF THE SITE  

26. Maintenance of Landscaping Works  
The landscaping works, associated plantings and construction of retaining walls are to be 
effectively maintained at all times and throughout the life of the development. 

 

 

ATTACHMENTS 
 

1. Locality Plan 
2. Aerial Photograph 
3. Architectural Plans 
4. Notice of Determination 436/2020/HA 
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ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – AERIAL PHOTOGRAPH 
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ATTACHMENT 3 – ARCHITECTURAL PLANS 
 

 
 

Site Plan 
 
 

 
 

Floor Plan 
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Southern Elevation 

 
Northern Elevation 

 
 

 
Eastern Elevation 

 

 
Western Elevation 
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ATTACHMENT 4 – NOTICE OF DETERMINATION 436/2020/HA 
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ITEM-4 DA 1615/2019/LD - DEMOLITION OF EXISTING 
STRUCTURES AND CONSTRUCTION OF A TWO 
STOREY DWELLING WITH BASEMENT, INGROUND 
SWIMMING POOL, FENCING AND RETAINING WALLS - 
LOT 318 DP 238119, 11 BRUSHFORD AVENUE CASTLE 
HILL  

 

THEME: Shaping Growth 

OUTCOME: 
5 Well planned and liveable neighbourhoods that meets growth 
targets and maintains amenity. 

STRATEGY: 
5.1 The Shire’s natural and built environment is well managed 
through strategic land use and urban planning that reflects our 
values and aspirations. 

MEETING DATE: 
12 MAY 2020 

DEVELOPMENT ASSESSMENT UNIT 

AUTHOR: 
DEVELOPMENT ASSESSMENT CO-ORDINATOR 

STUART WHALE 

RESPONSIBLE OFFICER: 
MANAGER – DEVELOPMENT ASSESSMENT 

PAUL OSBORNE 

  

Applicant Mr Y Pan and Ms W Yang 

Owner Mr Y Pan and Ms W Yang 

Exhibition / Notification 21 days & 36 days (2 notification periods) 

Number Advised Five 

Number of Submissions Four (one withdrawn) 

Zoning  R2 Low Density Residential 

Site Area 923 sqm 

List of all relevant s4.15(1)(a) 
matters 

 

Section 4.15 (EP&A Act) – Satisfactory 
The Hills LEP 2019 – Satisfactory 
SEPP BASIX – Satisfactory. 
DCP Part B Section 2 – Residential – Variation, see report. 
DCP Part X Section X – X – Satisfactory. 
Section 7.12 Contribution: $11,908.75 

Political Donation None Disclosed 

Reason for Referral to 
DAU/Council/IHAP 

1. Variation to DCP 2012 
2. Submissions received 

Recommendation Approval subject to conditions  
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EXECUTIVE SUMMARY 
 

The Development Application is for the demolition of the existing dwelling and the 
construction of a part two / part three storey dwelling, inground swimming pool, retaining 
walls, front fence and associated works.  
 
The basement level contains three garage spaces and a water closet, the mid/ground floor 
level contains the main living room, kitchen, dining room, home theatre, laundry, study, guest 
bedroom and bathrooms. The upper level contains four bedrooms with ensuites. The 
basement level is situated only partly under the main level, essentiall for the provision of the 
garages, and is cut in from 500mm from the south west corner, up to approximately 2.2 
metres underneath the dwelling at the north east corner of the garage. 
 
The subject site is located on land zoned R2 Low Density Residential.  
The proposed development includes a variation to the DCP 2012 Part B Section 2 – 
Residential, in terms of the building’s rear setback based on it orientation. The subject site is 
a corner allotment with two street frontages, and the applicant has elected to nominate the 
south west boundary as a side boundary as part of their justification for the building layout on 
the site. 
 
The application was formally notified on two separate occasions and submissions from the 
two adjoining properties were initially received. One of these submissions has since been 
withdrawn. The second notification period attracted a further two submissions from different 
properties as well as a further submission from the original objector reinforcing their 
concerns. The issues raised primarily relate to bulk, scale, overshadowing, setbacks, 
impacts on neighbouring vegetation, drainage and the impact the proposed front fence will 
have on the streetscape. 
 
The application is recommended for approval subject to conditions. 
 

BACKGROUND 
 

The subject Development Application was lodged on 13 May 2019. The proposal was 
notified for 21 days and 2 submissions were received. 
 
A deferral letter was sent to the applicant on 06 June 2019 requesting amendments to the 
design to address DCP compliance matters. 
 
On 14 June 2019, an email was sent to one of the objectors providing further information 
about the subject application, and on 17 June 2019, their objection was withdrawn. 
 
On 05 September 2019, a 14 day follow up letter was sent to the applicant. 
 
On 18 September 2019, additional information was received. 
 
On 5 November 2019, a further request for information letter was sent to the applicant 
raising design issues that were not adequately addressed by the amended plans and 
justification provided. 
 
On 27 November 2019, additional information was received. 
 
The amended plans and details were formally re notified on 09 December 2019 for 36 days 
(Christmas notification period) and 3 submissions were received, 1 from the previous 
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objector, and 2 from other properties on the opposite side of the street. The new 
submissions have raised concerns with the proposed front fence and the impacts on 
streetscape. 
 
On 13 December 2019, a further request for information letter was sent to the applicant to 
request further clarification for the design with respect to proposed works in close proximity 
to the south western boundary. 
 
On 15 January 2020, amended plans and details were submitted.  
 

PROPOSAL 
 

The Development Application is the demolition of the existing dwelling and the construction 
of a part two / part three storey dwelling, inground swimming pool, retaining walls, front fence 
and associated works. The proposed dwelling will replace the existing two storey dwelling 
and upper level balcony currently on the site.  
 
The proposed building consists of three levels and remains under the maximum LEP height 
limit of 9 metres. The proposal has compliant street frontage setbacks, and proposes a 1.5 
metre setback to the south west boundary for the basement and ground floor levels, with the 
upper level set back 2.5 metres from the boundary. The dwelling has a setback of 
approximately 8 metres to the north west boundary. 
 
A swimming pool is proposed within the private open space area and the pool coping is set 
back 1.5 metres from the south western boundary, and 2.4 metres from the water line. 
 
A front fence is proposed along the Brushford Avenue and Ferguson Avenue street 
frontages. This fence is typically 1-1.3 metres in height to account for the site slope. The 
fence is set back from the front property boundaries by 1.5 metres, except for the front 
pedestrian entry gates and pillars, which are located on the boundary line. The gates and 
pillars are 1.2 metres in height. 
 
The main entry (front door) is located on the north eastern frontage to Brushford Avenue. 
This would then dictate the south western boundary to be the “rear” boundary. However, as 
the design proposes the garage access from Ferguson Avenue being the secondary 
frontage to the site, and a view can be made that the south western boundary can be 
considered as a side boundary. 
 

ISSUES FOR CONSIDERATION 

 
1.  Compliance with The Hills Local Environmental Plan 2019 
 
(i) Permissibility 
 
The land is zoned R2 Low Density Residential under The Hills Local Environmental Plan 
2019. The proposed dwelling, swimming pool, fence and retaining walls form development 
defined as a “dwelling house” as follows: 
 

“dwelling house means a building containing only one dwelling.” 
 
A “dwelling house” is a permissible form of development on land zoned R2 Low Density 
Residential under The Hills LEP 2019 subject to consent granted by Council.  
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(ii) Compliance with The Hills LEP 2019 – Zone Objectives 
 
The site is zoned R2 Low Density Residential under the provisions of The Hills Local 
Environmental Plan 2019. The objectives of the zone are: 
 

 To provide for the housing needs of the community within a low density residential 
environment. 

 To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

 To maintain the existing low density residential character of the area. 
 
The proposal is considered to be consistent with the stated objectives of the zone, in that the 
proposal will provide for the housing needs of the community within a low density residential 
environment and maintains the existing low density residential character of the area. 

 

(iii) The Hills LEP 2019 - Development Standards 

 
The following addresses the principal development standards of the LEP relevant to the 
subject proposal: 
 

CLAUSE REQUIRED PROVIDED COMPLIES 

4.1 Allotment Size 700sqm 923sqm (no change to 
existing) 

N/A 

4.3 Building Height Maximum 9 metres 8.85 metres Yes 

 
2. Compliance with The Hills Development Control Plan Part B Section 2 – 
 Residential 
 
The proposal has been assessed against the provisions of The Hills Development Control 
Plan (THDCP) particularly:- 
 

 Part B Section 2 - Residential 
 
The proposed development achieves compliance with the relevant requirements of the 
above Development Controls with the exception of the following: 
 

DEVELOPMENT 
CONTROL 

DCP  
REQUIREMENTS 

PROPOSED 
DEVELOPMENT 

COMPLIANCE 

Clause 2.14.1 (h) – 
Dwelling setbacks – 
Rear setback. 

1 storey element: 4 
metres 
2-3 storey elements: 6 
metres. 

1.5 metres to the 
basement and ground 
floor level, and 2.5 
metres to the upper 
level. 

No, however as the 
site is a corner 
allotment, the siting 
and position of the 
dwelling on the 
allotment relative to 
the two remaining 
common 
boundaries can be 
considered, as 
these boundaries 
form side 
boundaries with the 
adjoining 
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DEVELOPMENT 
CONTROL 

DCP  
REQUIREMENTS 

PROPOSED 
DEVELOPMENT 

COMPLIANCE 

allotments.  For a 
side boundary 
setback, the 
minimum side 
boundary setback 
for 3 storey 
development is 1.5 
metres as 
stipulated in 
Clause 2.14.1 (g). 
 

 
a) Rear Setback 

 
Clause 2.14.1(h) of The Hills Development Control Plan 2012 requires a minimum dwelling 
rear setback of 4 metres for single storey elements and 6 metres for 2-3 storey elements of 
the dwelling. Clause 2.14.1 (g) of The Hills Development Control Plan 2012 requires a 
minimum dwelling side setback of 900mm for one/two storey elements and 1.5 metres for 3 
storey elements of the dwelling.  
 
Comment: 
 
The objectives under Section 2.14.1 of The Hills Development Control Plan 2012 are as 
follows: 
 
“(i) To provide setbacks that complements the streetscape and protects the privacy and 

sunlight to adjacent dwellings in accordance with ESD Objective 7. 
(ii) To ensure that new development is sensitive to the landscape setting, site constraints 

and established character of the street and locality. 
(iii) To ensure that the appearance of new development is of a high visual quality and 

enhances the streetscape.” 
 
The applicant has provided the following justification for the variation: 
 
 “Variation to this control should be supported for the following reasons:  
 
The site is a corner allotment and the main private open space area is to the northwest, and 
generous spatial separation is proposed to the northwest boundary to ensure maximum 
solar access to the private open space area. 
 
The building has been presented to both street frontages to provide facades that have 
articulation, with the garage access from the Ferguson Avenue frontage to take advantage of 
the site slope. 
 
The proposal has been further amended so as to provide for an additional 1 metre setback 
of the upper level from the south western side boundary. The upper level is now provided 
with a 2.5m setback to aid in the reduction of bulk. 
 
The south-western facing windows adjacent to the boundary will not result in any privacy 
impacts upon 28 Ferguson Avenue. The window of the dining room is a highlight window 
and the window of the walk-in-robe will be installed with obscure glass.  



 
DEVELOPMENT ASSESSMENT UNIT  MEETING  12 MAY, 2020 
 

 

PAGE 63 
 

 
The eastern facing window of the adjoining property (as shown on the Survey/Architectural 
Plan) will maintain solar access for at least 3 hours between 9am and 3pm.  
 
The bulk and scale of the building is considered to be compatible with that new dwelling 
recently constructed upon 68 George Mobbs Drive (located within close proximity to the 
site). “ 
 
It is considered that the proposed dwelling is sympathetic to the existing character of the 
street and site constraints. As the site is a corner allotment, the applicant has provided a 
design to address both street frontages, and has opted to regard the south western common 
boundary as a side boundary, with the majority of the proposed private open space and 
spatial separation along the northwest boundary. 
 
The required setbacks for the primary frontage and secondary frontage are 6 metre and 4 
metres respectively. The applicant has proposed a primary setback of 6.121 metres for the 
portico and 7.417 metres for the dwelling façade for the Brushford Avenue frontage. The 
secondary frontage is set back 6 metres to the closest part of the dwelling wall, and 7.5 
metres for the garage walls. These setbacks are generous and in keeping with the existing 
streetscape character. 
 
The applicant has provided shadow diagrams for the proposed development (refer to 
Attachment 6). These shadow diagrams indicate the proposal complies with the shadowing 
requirements of the DCP. The shadow diagram indicates there will be some shadow cast on 
the adjoining property to the south west, however, the shadow cast is predominately 
between the adjoining dwelling and the common boundary, given the location and 
orientation of the existing dwelling at 28 Ferguson Avenue. It is also noted that this adjoining 
property is vegetated by a number of tall trees and hedging plants which cast their own 
shadow on this allotment.  
 
The subject site is located in an established suburban area which is going through urban 
renewal at present, with a number on new developments in close proximity to the subject 
site.  
 
The setback to the south western boundary can be considered as a side boundary in this 
respect given the corner allotment arrangement and that the dwelling design presents to 
both street frontages. This is further enhanced by the articulation of the building façade and 
greater setbacks from the street boundaries. 
 
In view of the above, it is considered that the proposed dwelling setback of 1.5 metres and 
2.5 metres for the upper level to the south western boundary is consistent with the existing 
streetscape and character of the locality, and the design meets the DCP objectives listed 
above. 
  
3. Issues Raised in Submissions 
 
The proposal was exhibited and notified on two separate occasions for 21 and 36 days 
respectively. In response to the first notification, two submissions were received with one of 
these subsequently being withdrawn. During the second notification period, three 
submissions were received. The issues raised in the submissions are summarised below. 
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ISSUE/OBJECTION COMMENT 

Solar access/overshadowing to adjoining 
property. 

The applicant has provided shadow diagrams for 
mid-winter which show compliance with the DCP 
controls (refer to Attachment 6). The property to 
the southwest (28 Ferguson Ave) will have some 
overshadowing impacts between 9am and 11am 
to part of their private open space (POS), however 
based on the shadow diagrams and using 
interpolation, after 11am the shadowing to the 
POS area is minimal. The majority of the 
shadowing from the proposed building falls at the 
side and front yard on the adjoining property, with 
minimal impact on the adjoining property’s POS 
given the existing vegetative screening along the 
common boundary which currently shades the 
same area of POS in the morning hours. 
 
The subject allotment achieves the minimum 4 
hours sunlight to its own POS given the dwelling 
design and lot orientation. 
 

Acoustic privacy from use of the swimming 
pool and entertaining areas, and air 
conditioning plant noise. 

The proposed dwelling and swimming pool are 
permissible within the zone and the use of the 
property by the occupants for normal domestic 
activities will not cause undue acoustic issues. 
Should noise complaints arise, such matters can 
be mitigated and civil action taken if required. The 
air conditioning unit is not located in close 
proximity to the objector’s property as it is located 
on the south east side of the proposed dwelling. 
 

Visual privacy due to the topography of the 
site and the proximity of the new dwelling 
near the common boundary and it multiple 
levels and windows. 

The dwelling and swimming pool have been 
designed to ensure privacy to the adjoining 
properties. There is substantial spatial separation 
by way of an 8.5 metre distance between the 
dwelling and swimming pool to the northwest 
boundary. With respect to the property to the 
southwest, privacy is preserved by the 
preservation of the existing vegetative screen 
along the common boundary, the inclusion of a 1.8 
metre high privacy screen along the swimming 
pool coping edge, and the use of highlight 
windows and obscure glazed windows for that part 
of the dwelling in close proximity to the common 
boundary. It is considered the new dwelling will 
preserve the privacy more than the existing 
dwelling and upper balcony currently on the site. 
 

Bulk and Scale concerns with a three 
storey dwelling. 

The proposed dwelling consists of three storeys, 
with the basement level containing the garages 
and a small bathroom only. The proposal complies 
with the LEP height limitation of 9 metres. The 
dwelling presents as a two storey building from the 
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ISSUE/OBJECTION COMMENT 

Brushford Avenue frontage. On the Ferguson 
Avenue frontage, there are three levels given the 
site and street slope. The basement level is set 
back 7.5 metres at the garage portion and the 
upper level over the garages is articulated both on 
the Ferguson Avenue frontage and from the 
southwest boundary to reduce overall bulk. There 
are generous setbacks to the primary and 
secondary frontages, as well as to the northwest 
boundary which aids in spatial separation. The 
design takes into consideration the existing site fall 
and complies with the height and site coverage 
DCP controls. 
 

Proximity to common boundary does not 
meet setback control and will be a 
dominant feature from our property. 

The proposed dwelling will be set back 1.5 metres 
from the southwest boundary for the basement 
and ground floor levels, and 2.5 metres for the 
upper level. As the site is a corner allotment, the 
applicant has considered this boundary as a side 
boundary and not a rear boundary as discussed 
earlier in this report. With respect to side 
boundaries, the DCP requires a minimum setback 
of 900mm for one and two storey designs, and 1.5 
metres for three storey designs. The proposed 
dwelling meets the minimum side setback controls. 
The setback as proposed is not uncommon in an 
established area, and is in keeping with the 
minimum setback requirements for new 
development. 
 

Out of character with streetscape. The proposal would not be detrimental to the 
streetscape or character of the area. The design 
complies with the height requirements and 
proposes generous street setbacks. There are a 
number of recent new dwellings within the suburb 
due to urban renewal and the proposed dwelling is 
in keeping with the low density dwelling built form 
that currently exists within the area. 
 

Site coverage exceeded. The site coverage and building footprint comply 
with the DCP controls, proposing total site 
coverage of 54.61% and a dwelling footprint of 
34.97% of the site. 
 

Removal of boundary vegetative screen. The applicant is not proposing the removal of the 
existing vegetation located along the southwest 
property boundary. The submitted landscape plan 
indicates the existing hedge to remain. Council’s 
Tree Management Officer has advised the 
development will not impact on the existing 
vegetation along the southwest boundary of the 
site. 
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ISSUE/OBJECTION COMMENT 

Pool setback does not meet SEPP 
requirements. 

The swimming pool is not being considered under 
the SEPP Complying Development, but against 
Council’s DCP controls. In any case, the 
swimming pool setback complies, with the water to 
boundary setback of 2.4 metres proposed, and a 
coping setback of 1.5 metres from the closest 
common boundary. 
 

Drainage/stormwater runoff will increase 
and impact our property which is at a lower 
level. 

A drainage design by a hydraulic engineer has 
been submitted which indicates drainage is 
achieved to the street by way of a gravity system. 
The design will capture more stormwater runoff 
than the present situation and will improve/lessen 
current stormwater runoff issues. 
 

Fencing along common boundary. The applicant does not propose to alter/change 
the boundary fencing as part of the application. 
Issues relating to dividing fences would be a civil 
matter between property owners. 
 

Location of air conditioner not detailed on 
the plans. 

The air condition location has now been detailed 
on the plans and its position will not have an 
impact on the adjoining properties. It is located 
southeast side of the dwelling and will be shielded 
from the street view via fencing and hedge 
screening. 
 

Removal of hazardous waste materials. Conditions relating to demolition works and 
removal of hazardous waste such as asbestos 
have been included in the conditions of consent. 
Conditions 4, 5 and 21 stipulate the requirements 
for demolition waste and asbestos handling and 
disposal. 

Location of domestic waste bins not 
detailed on the plans. 

The location of the domestic waste bins are now 
detailed on the site plan and are adjacent to the air 
conditioner. They will be shielded from the street 
view via fencing and hedge screening. 
 

Retaining of earthworks near common 
boundary and impact on vegetation on 
adjoining property. 

Council’s Tree Management Officer has reviewed 
the plans and advised the earthworks required for 
the construction of the dwelling and associated 
works will not impact on the existing vegetation 
located on the adjoining property. The ground 
levels along the southwest boundary are 
remaining as existing, with earthworks for the 
garage and drainage lines to be located clear of 
the property boundary. 
 

Privacy screen at pool coping will prevent 
pruning of the hedge on the common 
boundary. 

The privacy screen for the pool coping level is 
located 1.5 metres from the southwest boundary. It 
is considered there is still adequate space to 
maintain and prune the existing hedge located 
within the subject property. 
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ISSUE/OBJECTION COMMENT 

Original covenant for subdivision did not 
allow front or side fencing. 

Although there may be a private covenant 
prohibiting fencing, the applicant has included a 
fence design to be considered under Council’s 
DCP controls. Corner allotments typically have 
some form of fencing within a street frontage and a 
fencing along the street frontages is not 
uncommon. In this respect, the proposed fencing 
is set back 1.5 metres from the property 
boundaries, is open styles and is typically 1.2-1.3 
metres in height. The design meets the DCP 
requirements and suits the dwelling design. 
Clause 1.9A of the LEP 2019 allows for the 
suspension of covenants for the purpose of 
enabling development on land in accordance with 
the LEP 2019. 
 

Front fence does not suit the streetscape. The existing streetscape and that of the immediate 
area consists of predominately open style 
frontages for the single street frontage allotments. 
However, there are examples of fencing on corner 
allotments such as at 25 Brushford Avenue, where 
there are solid masonry fences approximately 1.8 
metres in height located on the Brushford Avenue 
and Ferguson Avenue frontages. The fencing 
proposed for the subject development is 
considered to be less intrusive given its open style 
design, setback from the property boundaries and 
the vegetation that will be in front of the fencing. In 
this respect, the fence design will be a better 
outcome than fencing typically seen on corner 
allotments. 
  

 

4.  Internal Referrals 
 

The application was referred to following sections of Council: 
 

 Section 7.12 (contributions) 

 Tree Management 
 
No objection was raised to the proposal (as amended) subject to conditions.  
 

CONCLUSION 
 

The Development Application has been assessed against the relevant heads of 
consideration under Section 4.15 of the Environmental Planning and Assessment Act, 1979, 
The Hills Local Environmental Plan 2019 and The Hills Development Control Plan 2012 and 
is considered satisfactory. 
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The variations to the dwelling rear setback under the DCP 2012 have been considered and 
addressed in the report, and will not adversely impact on the environmental amenity of the 
locality. 
 
The issues raised in the submissions have been addressed in the report and do not warrant 
refusal of the application. 
 
Approval is recommended subject to conditions. 
 

IMPACTS 
 

Financial 
 
This matter has no direct financial impact upon Council's adopted budget or forward 
estimates. 
 
The Hills Future Community Strategic Plan 
 
The proposed development is consistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development 
provides for satisfactory urban growth without adverse environmental or social amenity 
impacts and ensures a consistent built form is provided with respect to the streetscape and 
general locality. 
 

RECOMMENDATION 

 
The Development Application be approved subject to the following conditions: 
GENERAL MATTERS 
 
1. Development in Accordance with Submitted Plans 
The development being carried out in accordance with the following approved plans and 
details, stamped and returned with this consent except where amended by other conditions 
of consent. 

REFERENCED PLANS AND DOCUMENTS 

DRAWING NO DESCRIPTION SHEET REVISION DATE 

CS00/01 Cover Sheet/BASIX Notes 00/01 REV04 10.01.2020 

01 Site Plan 01 RV04 10.01.2020 

02 Site Analysis Plan 02 RV04 10.01.2020 

03 Lower Floor Plan 03 RV04 10.01.2020 

04 Ground Floor Plan 04 RV04 10.01.2020 

05 First Floor Plan 05 RV04 10.01.2020 

06 Elevation 06 RV04 10.01.2020 

07 Elevation 2 07 RV04 10.01.2020 

08 Section 1-1 08 RV04 10.01.2020 

09 Landscape Plan 09 RV04 10.01.2020 
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10 Shadow Diagram 10 RV04 10.01.2020 

ADD 01 Front Fence Details ADD 01 RV04 10.01.2020 

181222 General Notes and Drawing 

Schedule 

C1.00 4 21.11.2019 

181222 Lower Ground Floor Drainage 

Plan 

C2.00 4 21.11.2019 

181222 Ground Floor Drainage Plan C2.01 4 21.11.2019 

181222 Roof Drainage Plan C2.02 4 21.11.2019 

181222 Stormwater Details C2.03 4 21.11.2019 

181222 Sediment Control Plan C3.00 4 21.11.2019 

No work (including excavation, land fill or earth reshaping) shall be undertaken prior to the 
issue of the Construction Certificate, where a Construction Certificate is required. 

2. Construction Certificate 
Prior to construction of the approved development, it is necessary to obtain a Construction 
Certificate. A Construction Certificate may be issued by Council or an Accredited Certifier. 
Plans submitted with the Construction Certificate are to be amended to incorporate the 
conditions of the Development Consent. 

3. Building Work to be in Accordance with BCA  
All building work must be carried out in accordance with the provisions of the Building Code 
of Australia. 

4. Adherence to Waste Management Plan 
All requirements of the Waste Management Plan submitted as part of the Development 
Application must be implemented except where contrary to other conditions of consent. The 
information submitted regarding construction and demolition wastes can change provided 
that the same or a greater level of reuse and recycling is achieved as detailed in the plan. 
Any material moved offsite is to be transported in accordance with the requirements of the 
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be 
used as a waste facility. Receipts of all waste/recycling tipping must be kept onsite at all 
times and produced in a legible form to any authorised officer of the Council who asks to see 
them. 

Transporters of asbestos waste (of any load over 100kg of asbestos waste or 10 square 
metres or more of asbestos sheeting) must provide information to the NSW EPA regarding 
the movement of waste using their WasteLocate online reporting tool 
www.wastelocate.epa.nsw.gov.au. 

5. Management of Construction and/or Demolition Waste 
Waste materials must be appropriately stored and secured within a designated waste area 
onsite at all times, prior to its reuse onsite or being sent offsite. This includes waste materials 
such as paper and containers which must not litter the site or leave the site onto 
neighbouring public or private property. A separate dedicated bin must be provided onsite by 
the builder for the disposal of waste materials such as paper, containers and food scraps 
generated by all workers. Building waste containers are not permitted to be placed on public 
property at any time unless a separate application is approved by Council to locate a 
building waste container in a public place. 

Any material moved offsite is to be transported in accordance with the requirements of the 
Protection of the Environment Operations Act 1997 and only to a place that can lawfully be 
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used as a waste facility. The separation and recycling of the following waste materials is 
required: metals, timber, masonry products and clean waste plasterboard. This can be 
achieved by source separation onsite, that is, a bin for metal waste, a bin for timber, a bin for 
bricks and so on. Alternatively, mixed waste may be stored in one or more bins and sent to a 
waste contractor or transfer/sorting station that will sort the waste on their premises for 
recycling. Receipts of all waste/recycling tipping must be kept onsite at all times and 
produced in a legible form to any authorised officer of the Council who asks to see them. 

Transporters of asbestos waste (of any load over 100kg of asbestos waste or 10 square 
metres or more of asbestos sheeting) must provide information to the NSW EPA regarding 
the movement of waste using their WasteLocate online reporting tool 
www.wastelocate.epa.nsw.gov.au. 

6. Commencement of Domestic Waste Service 
A domestic waste service must be commenced with Council and its Contractor. The service 
must be arranged no earlier than two days prior to occupancy and no later than seven days 
after occupancy of the development. All requirements of Council’s domestic waste 
management service must be complied with at all times. Contact Council’s Resource 
Recovery Team on (02) 9843 0310 to commence a domestic waste service. 

7. Provision of Domestic Waste Storage Area(s) 
A bin storage area sized for a minimum of 3 x 240 litre bins must be provided within the lot 
boundaries. Two areas are required where there is a secondary dwelling. The area(s) must 
be screened from view from public land and neighbouring residential property and are to be 
located behind the building line in the rear courtyard, side access path or a dedicated area in 
the garage. A flat or ramped bin transfer path must be provided leading directly from the bin 
storage area(s) to the approved bin collection point along the kerbside. The path must have 
a minimum clear floor width of 820mm, must not exceed a grade of 7% (1:14), be free of 
steps and must be external to the dwelling (excludes garage). An associated clear nature 
strip length of 1.66m must be dedicated along the kerbside for each dwelling for bin 
presentation. The dimensions of a 240 litre bin are 735mm deep, 580mm wide and 1080mm 
high. 

8. Air Conditioner Location  
The air-conditioning unit location is to be as shown on the approved plans or is to comply 
with the criteria of exempt development as outlined in the SEPP - Exempt & Complying 
Development Codes 2008. 
 
You are reminded that the air conditioning must be designed so as not to operate: 
 

(i) between 7am and 10pm — at a noise level that exceeds 5 dB(A) above the ambient 
background noise level measured at any property boundary, or 

(ii) Between 10pm and 7am — at a noise level that is audible in habitable rooms of 
adjoining residences. 

9. Demolition Inspections 
Before demolition works commence, a pre-demolition inspection must be arranged with 
Council’s Development Certification team. All conditions required to be addressed before 
works commence must be satisfied. Once demolition works are complete, a post demolition 
inspection must be arranged with Council’s Development Certification team. Fees apply and 
are to be paid prior to or at the time of booking the inspection. The Development Certification 
Team can be contacted to book and pay for inspections on 9843 0431. 

10. Demolition Notification 
Both Council and any adjoining properties must be notified in writing five days before 
demolition works commence. 
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11. Surface Drainage 
Stormwater, surface water or seepage from the development shall be collected by a 
subsurface/surface drainage system which is to be connected to a suitable system of 
disposal.  The development, either during construction or upon completion, must not impede 
or divert natural surface water and the system of drainage must not cause a nuisance to 
adjoining properties. 

12. External Finishes 
External finishes and colours shall be in accordance with the details submitted with the 
development application and approved with this consent. 

13. Restriction on Building Use 
The dwelling is not to be used or converted for use for separate habitation, dual occupancy, 
commercial or industrial purposes. 

14. Tree Removal 
Approval is granted for the removal of two (2) trees located within the subject property in 
accordance with the amended plans provided (dated 10-01-20). 

All other trees are to remain and are to be protected during all works. Suitable replacement 
trees are to be planted upon completion of construction. 

15. Planting Requirements 
All trees planted as part of the approved landscape plan are to be minimum 75 litre pot size. 
All shrubs planted as part of the approved landscape plan are to be minimum 200mm pot 
size.  Groundcovers are to be planted at 5/m2. 

Furthermore one (1) additional advanced seventy-five (75) litre pot size tree from the 
following list is to be planted elsewhere within the subject property: 
 

 Magnolia grandiflora   

 Backinghamia celsissima 

 Elaeocarpus reticulatus  

Bull Bay Magnolia 
Ivory Curl Flower 
Blueberry Ash 

 Tristaniopsis laurina Water Gum 
 

 
PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE 
 
16. Section 7.12 Contribution 
Pursuant to section 4.17 (1) of the Environmental Planning and Assessment Act 1979, and 
The Hills Section 7.12 Contributions Plan, a contribution of $11,908.75 shall be paid to 
Council. This amount is to be adjusted at the time of the actual payment in accordance with 
the provisions of the Hills Section 7.12 Contributions Plan. 

The contribution is to be paid prior to the issue of the Construction Certificate. 

You are advised that the maximum percentage of the levy for development under section 
7.12 of the Act having a proposed construction cost is within the range specified in the table 
below; 

Proposed cost of the development Maximum percentage of the levy 

Up to $100,000 Nil 

$100,001 - $200,000 0.5 % 

More than $200,000 1% 
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PRIOR TO WORK COMMENCING ON THE SITE 
 
17. Details and Signage - Principal Contractor and Principal Certifier 

Details 
Prior to work commencing, submit to the Principal Certifier notification in writing of the 
principal contractor’s (builder) name, address, phone number, email address and licence 
number. 

No later than two days before work commences, Council is to have received written details 
of the Principal Certifier in accordance with Clause 103 of the Environmental Planning and 
Assessment Regulations 2000. 

Signage  
A sign is to be erected in accordance with Clause 98A(2) of the Environmental Planning and 
Assessment Regulations 2000.  The sign is to be erected in a prominent position and show – 

a) the name, address and phone number of the Principal Certifier for the work, 

b) the name and out of working hours contact phone number of the principal 
contractor/person responsible for the work. 

The sign must state that unauthorised entry to the work site is prohibited. 

18. Management of Building Sites 
The erection of suitable fencing or other measures to restrict public access to the site and 
building works, materials or equipment when the building work is not in progress or the site 
is otherwise unoccupied. 

The erection of a sign, in a prominent position, stating that unauthorised entry to the site is 
not permitted and giving an after hours’ contact name and telephone number.   

19. Consultation with Service Authorities 
Applicants are advised to consult with Telstra, NBN Co and Australia Post regarding the 
installation of telephone conduits, broadband connections and letterboxes as required. 

Unimpeded access must be available to the electricity supply authority, during and after 
building, to the electricity meters and metering equipment.  

20. Discontinuation of Domestic Waste Services 
Council provides a domestic waste service to the property subject to this Development 
Application. This service must be cancelled prior to demolition of the existing dwelling or 
where the site ceases to be occupied during works, whichever comes first. You will continue 
to be charged where this is not done. No bins provided as part of the domestic waste service 
are to remain on site for use by construction workers, unless previous written approval is 
obtained from Council. To satisfy this condition, the Principal Certifying Authority must 
contact Council on (02) 9843 0310 at the required time mentioned above to arrange for the 
service to be discontinued and for any bins to be removed from the property by Council. 

21. Demolition Works and Asbestos Management 
The demolition of any structure is to be carried out in accordance with the Work Health and 
Safety Act 2011. All vehicles transporting demolition materials offsite are to have covered 
loads and are not to track any soil or waste materials on the road. Should demolition works 
obstruct or inconvenience pedestrian or vehicular traffic on adjoining public road or reserve, 
a separate application is to be made to Council to enclose the public place with a hoard or 
fence. All demolition works involving the removal and disposal of asbestos must only be 
undertaken by a licenced asbestos removalist who is licenced to carry out the work. 
Asbestos removal must be carried out in accordance with the SafeWork NSW, Environment 
Protection Authority and Office of Environment and Heritage requirements. Asbestos to be 
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disposed of must only be transported to waste facilities licenced to accept asbestos. No 
asbestos products are to be reused on the site. 

22. Approved Temporary Closet 
An approved temporary closet connected to the sewers of Sydney Water, or alternatively an 
approved chemical closet is to be provided on the land, prior to building operations being 
commenced. 

23. Erosion and Sedimentation Controls 
Erosion and sedimentation controls shall be in place prior to the commencement of site 
works; and maintained throughout construction activities until the site is landscaped and/or 
suitably revegetated.  The controls shall be in accordance with the details approved by 
Council and/or as directed by Council Officers.  These requirements shall be in accordance 
with Managing Urban Stormwater – Soils and Construction produced by the NSW 
Department of Housing (Blue Book). 

24. Stabilised Access Point 
A stabilised all weather access point is to be provided prior to commencement of site works, 
and maintained throughout construction activities until the site is stabilised.  The controls 
shall be in accordance with the requirements with the details approved by Council and/or as 
directed by Council Officers.  These requirements shall be in accordance with Managing 
Urban Stormwater – Soils and Construction produced by the NSW Department of Housing 
(Blue Book). 

25. Sydney Water Building Plan Approval 
A building plan approval must be obtained from Sydney Water Tap in™ to ensure that the 
approved development will not impact Sydney Water infrastructure. 

A copy of the building plan approval and receipt from Sydney Water Tap in™ (if not already 
provided) must be submitted to the Principal Certifier upon request prior to works 
commencing. 

Please refer to the website http://www.sydneywater.com.au/tapin/index.htm, Sydney Water 
Tap in™, or telephone 13 20 92. 

26. Subfloor Drainage 
Submit details of sub-floor drainage of excavated areas including waterproofing/tanking of 
any internal walls adjacent to the excavated areas.  The details are to be completed by a 
structural/drainage engineer and are to be submitted to the PCA prior to construction. 

27. Protection of Existing Trees 
The trees that are to be retained are to be protected during all works strictly in accordance 
with AS4970-2009 Protection of Trees on Development Sites.  

At a minimum a 1.8m high chain-wire fence is to be erected at least three (3) metres from 
the base of each tree and is to be in place prior to works commencing to restrict the following 
occurring:  

 Stockpiling of materials within the root protection zone,  

 Placement of fill within the root protection zone,  

 Parking of vehicles within the root protection zone,  

 Compaction of soil within the root protection zone.  

Note: Where the provision of the tree protection fencing is in impractical due to its proximity 
to the proposed development footprint, trunk protection shall be erected around nominated 
trees to avoid accidental damage. The trunk protection shall consist of a layer of carpet 
underfelt (or similar) wrapped around the trunk, followed by 1.8m metre lengths of softwood 
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timbers (90 x 45mm in section) aligned vertically and spaced evenly around the trunk at 
150mm centres (i.e. with a 50mm gap) and secured together with galvanised hoop strap. 

All areas within the root protection zone are to be mulched with composted leaf mulch to a 
depth of not less than 100mm.  

A sign is to be erected indicating the trees are protected.  

The installation of services within the root protection zone is not to be undertaken without 
prior consent from Council. 

28. Trenching within Tree Protection Zone 
Any trenching for installation of drainage, sewerage, irrigation or any other services shall not 
occur within the Tree Protection Zone of trees identified for retention and/or trees located 
within neighbouring properties without prior notification to Council (72 hours’ notice) or under 
supervision of a project arborist.  

If supervision by a project arborist is selected, certification of supervision must be provided 
to the Certifying Authority within 14 days of completion of trenching works. 

Root pruning should be avoided, however where necessary, all cuts shall be clean cuts 
made with sharp tools such as secateurs, pruners, handsaws, chainsaws or specialised root 
pruning equipment.  Where possible, the roots to be pruned should be located and exposed 
using minimally destructive techniques such as hand-digging, compressed air or water-
jetting, or non-destructive techniques. No roots larger than 40mm diameter to be cut without 
Arborist advice and supervision. All root pruning must be done in accordance with Section 9 
of Australia Standard 4373-2007 Pruning of Amenity Trees.  
 
DURING CONSTRUCTION 

29.  Hours of Work 
Work on the project to be limited to the following hours: - 

Monday to Saturday - 7.00am to 5.00pm; 

No work to be carried out on Sunday or Public Holidays. 

The builder/contractor shall be responsible to instruct and control sub-contractors regarding 
the hours of work. 

30.  Dust Control 
The emission of dust must be controlled to minimise nuisance to the occupants of the 
surrounding premises.  In the absence of any alternative measures, the following measures 
must be taken to control the emission of dust: 

 Dust screens must be erected around the perimeter of the site and be kept in good 
repair for the duration of the construction work; 

 All dusty surfaces must be wet down and suppressed by means of a fine water spray.  
Water used for dust suppression must not cause water pollution; and 

 All stockpiles of materials that are likely to generate dust must be kept damp or covered. 

31.  Survey Report and Site Sketch 
A survey report and site sketch signed and dated (including contact details) by the registered 
land surveyor may be requested by the Principal Certifier during construction.  The survey 
shall confirm the location of the building/structure in relation to all boundaries and/or levels.  
As of September 2018 the validity of surveys has been restricted by legislation to 2 years 
after issue. 
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32.  Compliance with BASIX Certificate 
Under clause 97A of the Environmental Planning and Assessment Regulation 2000, it is a 
condition of this Development Consent that all commitments listed in BASIX Certificate No. 
992192S is to be complied with.  Any subsequent version of this BASIX Certificate will 
supersede all previous versions of the certificate.  

33.  Location of Works 
The total extent of the development shall be contained wholly within the confines of the 
allotment boundaries including the footings and any associated drainage lines.  A survey 
report from a registered land surveyor may be required for confirmation of the same. 

34.  Critical Stage Inspections and Inspections Nominated by the Principal Certifier 
Section 6.6 of the Environmental Planning and Assessment Act 1979 requires critical stage 
inspections to be carried out for building work as prescribed by Clause 162A of the 
Environmental Planning and Assessment Regulation 2000.  Prior to allowing building works 
to commence the Principal Certifier must give notice of these inspections pursuant to Clause 
103A of the Environmental Planning and Assessment Regulation 2000. 

An Occupation Certificate cannot be issued and the building may not be able to be used or 
occupied where any mandatory critical stage inspection or other inspection required by the 
Principal Certifier is not carried out.  Inspections can only be carried out by the Principal 
Certifier unless agreed to by the Principal Certifier beforehand and subject to that person 
being an accredited certifier. 

35.  Roof Water Connection to Kerb 
Roof water connection to kerb shall be constructed in accordance with Council's Standard 
Drawing No. SD.13, a copy of which is available from Council's web site 
www.thehills.nsw.gov.au. 

36.  Roof Water Drainage 
Gutter and downpipe and/or rainwater tank overflow, to be provided and connected to an 
approved lawful discharge point (ie. kerb, inter-allotment drainage easement or OSD) upon 
installation of roof coverings. 

37.  Gutter Removal 
The removal of all disused layback and footpath crossings and their replacement with full 
kerb and gutter together with the restoration and turfing of the adjoining footpath verge area. 

38.  Filtration Motor Noise 
The sound pressure level of the swimming pool filter and pump equipment shall not exceed 
(at the boundary) a level greater than 5dB (A) above the background noise level in 
accordance with Protection of the Environmental Operations Act 1997. If the noise of the 
filter causes a nuisance to the occupiers of adjacent dwellings, the swimming pool filter and 
pump shall be fully enclosed in an enclosure to attenuate noise emitted by the swimming 
pool equipment.   

39.  Pool Discharge Water 
Discharge and/or overflow pipe from the swimming pool and filtration unit to be connected to 
the sewer where available. 

All backwash water from the filtration unit is to be similarly disposed, or alternatively, must be 
piped to an absorption trench. 

The pool excavation is not to conflict with the position of household drainage trenches or 
lines, the position of which must be ascertained before pool excavation commences. 

40.  Pool Concourse – Grades 
Pool concourse to be graded and drained so as to prevent pool water splash flowing onto, or 

causing a nuisance to the neighbouring property. 
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41.  Pool not to be Filled Until Occupation 
The pool is not to be filled with water until the dwelling is occupied. 

42.  Temporary Fencing of Pools 
This condition applies to unoccupied land. 

On excavation and prior to installation of the pool shell or placement of the steel re-
enforcement, a fence is to be provided around the pool excavation, so as to isolate and 
prevent access to it. 

The fence provided is to be 1.8m high and to no less a standard than correctly joined and 
secured, temporary fence panels or chainmesh.  The fence is to remain in place until the site 
(dwelling) has been approved for occupation. 

43.  Swimming Pool Safety Fencing 
All pools and safety barriers are to comply with the Swimming Pools Act 1992 and the 
Swimming Pools Regulation 2018. A fact sheet titled Swimming Pool Fencing Requirements 
is available from www.thehills.nsw.gov.au. 

It should be noted that any steps, retaining walls, objects (for example – planter boxes, 
pump enclosures and the like) or level changes that would otherwise reduce the height of 
the barrier within a property shall not be located within 500mm of the barrier. 

44.  Warning Notice Whilst Pool Under Construction 
In accordance with the Part 3 Clause 10 (3) of the Swimming Pools Regulation 2018, the 
occupier of any premises in or on which a swimming pool (not including a spa pool) is being 
constructed must ensure that a sign is erected and maintained that: 

a) bears a notice containing the words “This swimming pool is not to be occupied or 
used”, and 

b) is located in a prominent position in the immediate vicinity of that swimming pool, and 

c) continues to be erected and maintained until a relevant occupation certificate or a 
certificate of compliance has been issued for that swimming pool. 

45.  Resuscitation Warning Notice 
In accordance with the Swimming Pools Regulation 2018, a Warning Notice is to be 
displayed in a prominent position, in the immediate vicinity of the swimming pool. The notice 
is to contain a diagrammatic flow chart of resuscitation techniques, the words: 

(i) "YOUNG CHILDREN SHOULD BE SUPERVISED WHEN USING THIS SWIMMING 
POOL",  

and 

(ii) "POOL GATES MUST BE KEPT CLOSED AT ALL TIMES", and 

(iii) "KEEP ARTICLES, OBJECTS AND STRUCTURES AT LEAST 900 MILLIMETRES 
CLEAR OF THE POOL FENCE AT ALL TIMES", 

and all other details required by the Regulation. 

 

PRIOR TO ISSUE OF AN OCCUPATION CERTIFICATE 
 
46.  Registration of Swimming Pool/Spa 
Prior to issue of an Occupation Certificate the swimming pool/spa is to be registered on the 
NSW state register of swimming pools and spas.  To register the swimming pool/spa you are 
to log onto www.swimmingpoolregister.nsw.gov.au and follow the prompts. A copy of the 
registration certificate is to be submitted to the Principal Certifier to confirm the registration. 
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47.  Landscaping Prior to Issue of any Occupation Certificate  
Landscaping of the site shall be carried out prior to issue of any Occupation Certificate 
(within each stage if applicable). The Landscaping shall be either certified to be in 
accordance with the approved plan by an Accredited Landscape Architect or be to the 
satisfaction of Council’s Manager Environment and Health. All landscaping is to be 
maintained at all times in accordance with THDCP Part C, Section 3 – Landscaping and the 
approved landscape plan. 

48.  Privacy Screen 
A 1.8m high privacy screen is to be provided along the south west edge of the swimming 
pool coping area as shown on the approved plans.  

The privacy screen is to be constructed using durable weather resistant materials which are 
to be consistent in colour and finish with the remainder of the dwelling.  The screen is to 
have no individual opening more than 30mm wide with the total area of all openings no more 
than 30% of the surface area of the screen. Should glazing be used, the whole of the screen 
is to be fixed translucent glass which is not able to be opened or moved. 

The privacy screen is to be provided prior to the occupation or use of the structure. 

 
 

ATTACHMENTS 
 

1. Locality Plan 
2. Aerial Photograph 
3. Site Plan  
4. Elevation (2 pages) 
5. Front Fence Details 
6. Shadow Diagram 
7. Landscape Plan  
8. Survey Plan  
9. Site Photographs (3 pages) 
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ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – AERIAL MAP 
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ATTACHMENT 3 – SITE PLAN 
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ATTACHMENT 4 – ELEVATIONS 
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ATTACHMENT 4 – ELEVATIONS 
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ATTACHMENT 5 – FRONT FENCE DETAILS 
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ATTACHMENT 6 – SHADOW DIAGRAM 
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ATTACHMENT 7 – LANDSCAPE PLAN 
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ATTACHMENT 8 – SURVEY PLAN 
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ATTACHMENT 9 – SITE PHOTOGRAPHS 
 

 
Brushford Avenue Frontage looking West 

 

 
Brushford Avenue frontage looking South toward Ferguson Avenue 
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ATTACHMENT 9 – SITE PHOTOGRAPHS 
 

 
View from corner Intersection looking Northwest up Brushford Avenue 

 

 
View from corner Intersection looking Southwest down Ferguson Avenue 
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ATTACHMENT 9 – SITE PHOTOGRAPHS 
 

 
View of subject property looking West from Ferguson Avenue 

 

 
View looking West along common boundary with 28 Ferguson avenue 
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ITEM-5 DA 1946/2018/HC/A - SECTION 4.55(1) MODIFICATION 
TO AN APPROVED SELF STORAGE FACILITY - LOT 1 
DP 1232824  AND PART LOT 19 DP 1111404, NO. 739 
WINDSOR ROAD, BOX HILL  

 

THEME: Shaping Growth 

OUTCOME: 
5 Well planned and liveable neighbourhoods that meets 
growth targets and maintains amenity. 

STRATEGY: 
5.1 The Shire’s natural and built environment is well managed 
through strategic land use and urban planning that reflects our 
values and aspirations. 

MEETING DATE: 
12 MAY 2020 

DEVELOPMENT ASSESSMENT UNIT 

AUTHOR: 
PRINCIPAL EXECUTIVE PLANNER 

ROBERT BUCKHAM 

RESPONSIBLE OFFICER: 
PRINCIPAL EXECUTIVE PLANNER 

KRISTIINE MCKENZIE 

  

Applicant  Mogul Stud Pty Ltd and Jundu Pty Ltd 

Owner  Mogul Stud Pty Ltd and Jundu Pty Ltd  

Notification and Advertising  Nil  

Number Advised  Nil 

Number of Submissions  Nil 

Zoning   IN2 Light Industrial 

Site Area  11,197m2 

List of all relevant s4.15(1)(a) 
matters 

 Section 4.15 (EP&A Act) – Unsatisfactory 
 Section 4.55 (EP&A Act) – Unsatisfactory 
 SEPP Sydney Region Growth Centres – Satisfactory 
 Section 7.11 Contribution: $1,171,03.20 

Political Donation  None Disclosed 

Reason for Referral to DAU  Refusal (in part) 

Recommendation  Approval subject to an amended condition 

 

EXECUTIVE SUMMARY 
 

Development Application 1946/2018/HC was approved by the Local Planning Panel on 20 
February 2019. The approved works included a self-storage building with associated 
earthworks, landscaping and car parking. A condition requiring the payment of Section 7.11 
contributions was applied to the development. 
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The proposed Section 4.55(1) Modification Application states that the contribution amount 
has been incorrectly applied and seeks to amend how the Section 7.11 contribution rate 
under Contribution Plan No.15 Box Hill Precinct was applied to the approved development. 
The applicant considers that the contribution amount imposed should be based on the gross 
floor area (GFA) of the development (9,290m2) not floor area (12,130m2) as has occurred. 
This would reduce the contribution by $273,321.60 to $894,069.60, based upon the amount 
imposed in the condition of consent. There are no other amendments proposed. 
 
It is considered that the applicant has incorrectly determined that the contribution amount 
should be based on gross floor area. Contribution Plan No.15 Box Hill Precinct, levies a rate 
per square metre of new or additional non-residential ‘Floor Space’. ‘Floor Space’ is defined 
as “the area of the site used in conjunction with the approved development including but not 
limited to enclosed floor area, outdoor storage of goods, outdoor display areas but not 
including the areas of the site used for car parking and/or access to parking spaces or 
landscaped areas”. Under the definition in the Contributions Plan, storage areas and aisles 
used by patrons to access these storage spaces would be considered areas used in 
conjunction with the development and should be included in the calculation of the applicable 
levy, whilst the applicant considers that they should not.  
 
It is acknowledged that the condition imposed used the term ‘GFA’ within the contribution 
table and that this is misleading. The development contribution (based on ‘Floor Area’) has 
been calculated in accordance with the relevant adopted Contributions Plan and the value of 
the levy imposed is accurate. In light of this, it is recommended that the condition to remain 
the same as in the original consent, with a minor amendment to replace the term GFA with 
Floor Area. The rate is also updated to reflect the current contribution amount.  
 
This advice was conveyed to the applicant and withdrawal of the application has been 
requested on a number of occasions. The application has not been withdrawn and the 
applicant has requested that the application be determined.  
 
A modified contribution condition is recommended with a minor amendment to replace the 
term GFA with Floor Area and updated contribution rate. The applicant’s position is not 
supported. 
 

PROPOSAL 
 

Development Application 1946/2018/HC was approved by the Local Planning Panel on 20 
February 2019. The approved works include a self-storage building with associated 
earthworks, landscaping and car parking. A condition requiring the payment of Section 7.11 
contributions was applied to the development. 
 
Condition No. 29 of Development Consent No. 1946/2018/HC requires a monetary 
contribution under Section 7.11 of the Environment Planning and Assessment Act, 1979, 
and Contributions Plan No. 15 – Box Hill Precinct totalling $1,167,391.20 as follows: 
 
29. Section 7.11 Contribution   
The following monetary contributions must be paid to Council in accordance with Section 
7.11 of the Environmental Planning and Assessment Act, 1979, to provide for the increased 
demand for public amenities and services resulting from the development. 

Payments comprise of the following:- 
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The contributions above are applicable at the time this consent was issued. Please be aware 
that Section 7.11 contributions are updated quarterly.  

Prior to payment of the above contributions, the applicant is advised to contact Council’s 
Development Contributions Officer on 9843 0268. Payment must be made by cheque or 
credit/debit card. Cash payments will not be accepted. 

This condition has been imposed in accordance with Contributions Plan No 15.  

Council’s Contributions Plans can be viewed at www.thehills.nsw.gov.au or a copy may be 
inspected or purchased at Council’s Administration Centre. 
 
The applicant considers that the contribution amount imposed should have been based on 
the gross floor area (GFA) of the development (9,290m2) not floor area (12,130m2) as has 
occurred. This would reduce the contribution to by $273,321.60 to $894,069.60.  
 

ISSUES FOR CONSIDERATION 

 
1.  Section 7.11 Contributions 
 
Section 7.11 of the EP&A Act, 1979 relates to contributions to be paid towards the provision 
or improvement of amenities or services.  
 
Subsection 7.11(1) specifies a key criterion that must be met if a condition of development 
consent is to be imposed requiring a monetary contribution as follows:  
 
development for which development consent is sought will or is likely to require the provision 
of or increase the demand for public amenities and public services within the area.  
 
Subsection 7.11(2) states:  
 
A condition referred to in subsection (1) may be imposed only to require a reasonable 
dedication or contribution for the provision, extension or augmentation of the public 
amenities and public services concerned.  
 
The applicant considers that the contributions have been incorrectly applied when utilising 
gross floor area as referenced in the condition. The definition of gross floor area is not 
contained in Contribution Plan No.15 and therefore the applicant has used the definition 
under State Environmental Planning Policy (Sydney Region Growth Centres) 2006.  
 
gross floor area means the sum of the floor area of each floor of a building measured from 
the internal face of external walls, or from the internal face of walls separating the building 
from any other building, measured at a height of 1.4 metres above the floor, and includes— 
(a)  the area of a mezzanine, and 

Development Category

Rate per 

M² of 

GFA:  

12,130

Total S7.11

Transport Facilities - Land 12.99$   157,568.70$         

Transport Facilities - Capital 50.74$   615,476.20$         

Administration 0.80$     9,704.00$             

Water Management - Land (KCP) 17.22$   208,878.60$         

Water Management - Capital (KCP) 14.49$   175,763.70$         

Total 96.24$  1,167,391.20$      
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(b)  habitable rooms in a basement or an attic, and 
(c)  any shop, auditorium, cinema, and the like, in a basement or attic, 

but excludes— 
(d)  any area for common vertical circulation, such as lifts and stairs, and 
(e)  any basement— 

(i)  storage, and 
(ii)  vehicular access, loading areas, garbage and services, and 

(f)  plant rooms, lift towers and other areas used exclusively for mechanical services or 
ducting, and 

(g)  car parking to meet any requirements of the consent authority (including access to that 
car parking), and 

(h)  any space used for the loading or unloading of goods (including access to it), and 
(i)  terraces and balconies with outer walls less than 1.4 metres high, and 
(j)  voids above a floor at the level of a storey or storey above. 
 
The applicant identifies that the definition of gross floor area expressly excludes (amongst 
other things); 
 
(d)  any area for common vertical circulation, such as lifts and stairs, and 
(g)  car parking to meet any requirements of the consent authority (including access to that 

car parking), and 
(h)  any space used for the loading or unloading of goods (including access to it), and 
 
The applicant also identifies that the definition of floor area within the contributions plan also 
excludes ‘areas of the site used for car parking and/or access to parking’.  
 
The applicant considers that Council staff have incorrectly included spaces used for the 
loading and unloading of goods, including the aisles between the storage racks which should 
be considered as "access to parking". They consider that the area utilised for the loading 
and unloading of goods should not be included in the calculated GFA, where such areas do 
not provide direct economic benefit to the proprietors of the development as they are used 
for access and are expressly excluded by the above GFA definition. 
 
Comment: 
The scope of modification which the applicant seeks through this application is the re-
calculation of S7.11 levy that takes into account the Gross Floor Area only.  
 
Contribution Plan No.15 Box Hill Precinct levies a rate per square metre of new or additional 
non-residential ‘Floor Space’.  
 
‘Floor Space’ is defined in Clause 2.20 of the Plan as “the area of the site used in 
conjunction with the approved development including but not limited to enclosed floor area, 
outdoor storage of goods, outdoor display areas but not including the areas of the site used 
for car parking and/or access to parking spaces or landscaped areas”.  
 
The applicant points out that the proposed development is a self-storage establishment 
which incorporates internal access and egress area (both vehicular and pedestrian) which 
are excluded for the purpose of Gross Floor Area calculation. Under the definition in the 
Plan, storage areas and aisles used by patrons to access these storage spaces would be 
considered areas used in conjunction with the development and should be included in the 
calculation of the applicable levy.  
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The definition of ‘Gross Floor Area’ under SEPP Growth Centres is not relevant to the 
calculation of development contributions under CP15.  
 
It is accepted that Council’s use of the term ‘GFA’ within the contribution tables in the 
conditions imposed on the approval was misleading. However, the development contribution 
(based on ‘Floor Area’) has been calculated in accordance with the relevant adopted 
Contributions Plan and the value of the levy imposed is accurate. 
 
In light of the above, it is recommended that the condition remain the same as in the original 
consent, with a minor correction to replace the term GFA with Floor Area. 
 
The contribution amount has also been modified to reflect the current rate outlined in the 
contribution plan. On 26 November 2019, Council adopted amendments to Contributions 
Plan No. 15 – Box Hill Precinct in accordance with changes required by the Minister for 
Planning and Public Spaces. The amendments came into force on 10 December 2019. This 
resulted in some minor changes to contribution rate applied to this development from 
$96.24m2 to $96.54m2. 
 
Consequently, it is recommended that the wording of the S7.11 Condition be amended as 
follows: 
 
Section 7.11 Contribution   
The following monetary contributions must be paid to Council in accordance with Section 
7.11 of the Environmental Planning and Assessment Act, 1979, to provide for the increased 
demand for public amenities and services resulting from the development. 

Payments comprise of the following:- 

   

The contributions above are applicable at the time this consent was issued. Please be aware 
that Section 7.11 contributions are updated quarterly.  

Prior to payment of the above contributions, the applicant is advised to contact Council’s 
Development Contributions Officer on 9843 0268. Payment must be made by cheque or 
credit/debit card. Cash payments will not be accepted. 

This condition has been imposed in accordance with Contributions Plan No 15.  

Council’s Contributions Plans can be viewed at www.thehills.nsw.gov.au or a copy may be 
inspected or purchased at Council’s Administration Centre. 
 
2. Section 4.55 of the Environmental Planning and Assessment Act 
 
Under the provisions of Section 4.55(1) of the Environmental Planning and Assessment Act, 
1979, Council may, in response to an application, modify a consent, if the development, as 
modified, is substantially the same development as originally approved.  
 
A 4.55(1) Modification can correct a minor error, misdescription or miscalculation. The 
modification application seeks to reduce the Section 7.11 contributions that are applicable to 

Development Category

Rate per M² of Floor 

Area: 12,130 
Total S7.11

Transport Facilities - Land 16.47$                     199,781.10$         

Transport Facilities - Capital 48.60$                     589,518.00$         

Administration 0.82$                       9,946.60$             

Water Management - Land (KCP) 15.70$                     190,441.00$         

Water Management - Capital (KCP) 14.95$                     181,343.50$         

Total 96.54$                    1,171,030.20$      
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the approved development. As outlined in this report, it is considered that the contributions 
have been appropriately applied to the application albeit with amended wording to replace 
the term ‘GFA’ with ‘Floor Area’ within the contribution table in the condition. 
 
The amendment as proposed by the applicant is considered to be unsatisfactory as it has 
the potential to adversely impact on the provision of services and is not in the public interest. 
 
It is recommended that the subject Section 4.55(1) Modification Application as proposed be 
refused, with only a minor change to the wording of the condition and update of the current 
contribution amount. 
 

CONCLUSION 
 

The Development Application has been assessed against the relevant heads of 
consideration under Section 4.15 and 4.55 of the Environmental Planning and Assessment 
Act, 1979, SEPP Sydney Region Growth Centres and the Box Hill Development Control Plan 
and the modification as proposed is considered unsatisfactory. 
  
A modified contribution condition is recommended with a minor amendment to replace the 
term ‘GFA’ with ‘Floor Area’ and amended contribution rate. No reduction in the contribution 
payable is supported. 
 

IMPACTS 
 

Financial 
 
This matter may have a direct financial impact upon Council’s adopted budget as approval of 
this matter in a manner different to that proposed by the applicant may result in Council 
having to defend a Class 1 Appeal in the NSW Land and Environment Court. 
 
The Hills Future Community Strategic Plan 
 
The proposed development is consistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development 
provides for satisfactory urban growth without adverse environmental or social amenity 
impacts and ensures a consistent built form is provided with respect to the streetscape and 
general locality. 
 

RECOMMENDATION 
 

Condition 29 be amended as follows: 
 
29.  Section 7.11 Contribution   
The following monetary contributions must be paid to Council in accordance with Section 
7.11 of the Environmental Planning and Assessment Act, 1979, to provide for the increased 
demand for public amenities and services resulting from the development. 

Payments comprise of the following:- 
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The contributions above are applicable at the time this consent was issued. Please be aware 
that Section 7.11 contributions are updated quarterly.  

Prior to payment of the above contributions, the applicant is advised to contact Council’s 
Development Contributions Officer on 9843 0268. Payment must be made by cheque or 
credit/debit card. Cash payments will not be accepted. 

This condition has been imposed in accordance with Contributions Plan No 15.  

Council’s Contributions Plans can be viewed at www.thehills.nsw.gov.au or a copy may be 
inspected or purchased at Council’s Administration Centre. 
 
 

ATTACHMENTS 
 

1. Locality Plan 
2. Aerial Photograph 
3. Approved Site Plan with Calculations 
4. Submitted Floor Plans with Nominated GFA 
 
  

Development Category

Rate per M² of Floor 

Area: 12,130 
Total S7.11

Transport Facilities - Land 16.47$                     199,781.10$         

Transport Facilities - Capital 48.60$                     589,518.00$         

Administration 0.82$                       9,946.60$             

Water Management - Land (KCP) 15.70$                     190,441.00$         

Water Management - Capital (KCP) 14.95$                     181,343.50$         

Total 96.54$                    1,171,030.20$      
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ATTACHMENT 1 – LOCALITY PLAN 
 

 
 



 
DEVELOPMENT ASSESSMENT UNIT  MEETING  12 MAY, 2020 
 

 

PAGE 98 
 

ATTACHMENT 2 – AERIAL PHOTOGRAPH 
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ATTACHMENT 3 – APRROVED SITE PLAN WITH CALCULATIONS 
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ATTACHMENT 4 – SUBMITTED FLOOR PLANS WITH NOMINATED GFA 
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