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MINUTES OF THE DEVELOPMENT ASSESSMENT UNIT MEETING HELD AT THE 

HILLS SHIRE COUNCIL ON TUESDAY, 26 JUNE 2018: 

 

 

PRESENT 

 

 

Cameron McKenzie Group Manager – Environment & Planning (Chair) 

Paul Osborne Manager – Development Assessment 

Andrew Brooks Manager – Subdivision & Development Certification 

Mark Colburt Manager – Environment & Health 

Craig Woods Manager – Regulatory Services 

Stewart Seale Manager – Forward Planning 

Kristine McKenzie Principal Executive Planner 

 

 

APOLOGIES 

 

Nil  

 

 

TIME OF COMMENCEMENT 

 

8:30am 

 

 

TIME OF COMPLETION 

 

8:55am 

 

 

 

ITEM-1 CONFIRMATION OF MINUTES 

 

RESOLUTION 

The Minutes of the Development Assessment Unit Meeting of Council held on 19 June 

2018 be confirmed. 

 

 

 

ITEM-2 DA 1384/2018/LD - DEMOLITION OF EXISTING 

DWELLING & CONSTRUCTION OF A TWO STOREY 

DWELLING - 30 ROSEBANK AVENUE, DURAL   
 

 

RESOLUTION 

The application be approved subject to conditions as set out in the report. 
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ITEM-3 DA NO. 1237/2018/HA - LEISURE SQUARE PARK  

LOT 1 DP 280013, NO. 95 CADDIES BOULEVARD 

ROUSE HILL   
 

RESOLUTION 

The application be approved subject to conditions as set out in the report. 

 

 

 

ITEM-4 1255/2018/ZA - SUBDIVISION CREATING 44 

RESIDENTIAL LOTS AND ONE RESIDUE LOT OVER 

THREE STAGES - LOT 1 DP 579142, NO. 21 NELSON 

ROAD, BOX HILL   
 

 

RESOLUTION 

The application be approved subject to conditions as set out in the report. 

 

 

 

ITEM-5 8/2018/SFH  APPLICATION TO INSTALL A SOLID 

FUEL HEATER - 3 WARUMBUI AVENUE BAULKHAM 

HILLS   

 
 

RESOLUTION 

 

The application to install a wood fire heater be refused on the following grounds: 

 

1. Smoke from the operation of the heater is likely to have an unreasonable impact 

on the health and amenity of the adjoining resident and is therefore 

unsatisfactory with respect to Section 89 of the Local Government Act, 1993. 

 

2. The flue does not comply with The Hills Shire Council’s adopted Local Approvals 

Policy. 

 

 

 

 

 

 

 

END MINUTES 
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ITEM-2 DAU REPORT 115/2018/AEU - APPLICATION OF A 

BUILDING CERTIFICATE FOR A FRONT FENCE, REAR 

& SIDE RETAINING WALLS - LOT 6003 DP 258668, 

51 LUCULIA AVENUE, BAULKHAM HILLS  
 

THEME: Balanced Urban Growth  

OUTCOME: 
7 Responsible planning facilitates a desirable living 

environment and meets growth targets.  

STRATEGY: 

7.2 Manage new and existing development with a robust 

framework of policies, plans and processes that is in 

accordance with community needs and expectations.  

MEETING DATE: 
3 JULY 2018 

DEVELOPMENT ASSESSMENT UNIT 

AUTHOR: 
BUILDING SURVEYOR -COMPLIANCE 

WADE MANGIN 

RESPONSIBLE OFFICER: 
MANAGER –REGULATORY SERVICES,  

CRAIG WOODS 

  

Applicant Ms S Huang and Mr S Wu 

Owner Ms S Huang and Mr S Wu 

Exhibition / Notification 21 days 

Number Advised 4 

Number of Submissions 3 

Zoning  R2 Low density Residential  

Site Area 750sqm 

List of all relevant 

s4.15(1)(a) matters 

 

Section 4.15 (EP&A Act) – Satisfactory. 

The Hills LEP 2012 – Satisfactory. 

DCP Part B Section 2 Residential variations, see report 

Political Donation None Disclosed 

Reason for Referral to 

DAU/Council/IHAP 

1. Variation to DCP 

2. Submissions received. 

Recommendation Approval  subject to works  

 

EXECUTIVE SUMMARY 
 

The Building Information Certificate application has been submitted to regulate the 

unauthorised construction of a masonry front fence and a series of retaining walls in the 

rear yard of the subject property. 

 

The proposed development includes variations to the Hills Shire Council DCP 2012 Part B 

Section 2 Residential with respect to cut and fill and front fencing.   The variations to the 

controls are considered satisfactory and are not considered to result in unreasonable 

impacts to adjoining properties.  
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The application was notified to the adjoining property owners and three submissions 

were received. The issues raised primarily relate to privacy impact from increased levels 

within rear yard, changes to drainage and stormwater flow/run-off and the manner in 

which the works have been completed. The concerns raised by the adjoining residents 

have been addressed in section 3 of this report. 

 

The Building Information Certificate application is recommended for approval. 

 

BACKGROUND 

 

1. On 8 August 2017 a complaint was received in regard to the construction of 

retaining walls at 51 Luculia Avenue Baulkham Hills. Concerns were raised 

regarding drainage and storm water surface flow/run off. 

 

2. On 31 August 2017 a show cause letter was sent to the owner seeking a written 

response as to why the retaining walls were constructed without approval.   A 

response was subsequently received from the owner advising that they were 

unaware that development consent was required.  

 

3. On 15 December 2017 the Building Information Certificate application was 

submitted to regulate the retaining walls and a masonry front fence. 

 

PROPOSAL 

 

The applicant has lodged an application for a Building Information Certificate under 

Division 6.7 of the Environmental Planning & Assessment Act, 1979 for the unauthorised 

construction of a masonry front fence and a series of timber and masonry retaining walls 

in the rear yard. 

 

The masonry front fence extends along the entire frontage of the site and returns along 

the south-eastern boundary for a distance of about 1.8  metres.  The fence has been 

constructed of sandstone blocks ranging in height from 900mm to 1.2m and is setback 

between 280mm – 370mm from the front boundary. The entry piers/columns either side 

of the driveway entrance have been constructed to a height of 1.4m, presenting a 

variation of 200mm above the maximum height guidelines. The height and use of solid 

materials also prevents the fence from being considered as exempt development under 

the NSW State Environmental Planning Policy (Exempt and Complying) 2008. 

 

A survey report has been provided to confirm that the masonry fence has been 

constructed wholly within the property boundaries.   

 

The retaining walls have been constructed to retain both excavation and fill within the 

rear yard of the site. Prior to the works being carried there was a natural cross-fall from 

the western side of the property to the eastern side.   The site has been excavated along 

the western boundary with the fill being displaced across the rear yard to create a level 

platform.  The retaining walls were constructed to retain both the excavation and the fill.  

The walls ‘as built’ include: 

 

 A masonary retaining wall with steel posts along the north-western side of the 

rear yard.  The wall was constructed to a height ranging from 700mm to 1m and 

is located approximately 1metre from the western property boundary.  This wall 

was required to retain the excavation works carried out on site.  
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 A series of timber retaining walls at the rear the dwelling and returning along 

both the north-western and south-eastern boundaries of the site.  The walls were 

constructed to retain the filling of land and range in height from 100mm to 

750mm. The retaining wall is located about 3 metres from the south-eastern 

property boundary and about 1 metre from the rear boundary.      

  

The retaining walls are not considered to be exempt development under the NSW State 

Environmental Planning Policy (Exempt and Complying) 2008 given that the retained fill 

exceeds 600mm in height and that the walls have been constructed within 1.0m of the 

property boundary. 

 

All structures have been completed and certification provided where necessary by a 

structural engineer, landscaper, and plumber.  

 

ISSUES FOR CONSIDERATION 

 

1.  Compliance with The Hills Local Environmental Plan 2012 

 

(i) Permissibility 

 

The site is zoned residential R2 under The Hills Shire Council’s Local Environmental Plan, 

2012. 

 

The front boundary masonry fence and retaining walls are characterised as being 

ancillary structures to the residential dwelling. It is considered that the development 

satisfies the requirements of THLEP 2012 and is therefore permissible with the consent 

of Council. 

 

(ii) Environmental Planning & Assessment Act, 1979 

 

Council is unable to issue retrospective Development Consent for the unauthorised 

masonry fence and retaining walls. However, in assessing the application for the Building 

Certificate, regard has to be made of the provisions of Section 4.15 of the Environmental 

Planning and Assessment Act 1979.  

 

The application has been assessed against the provisions of section 4.15 of the 

Environmental Planning and Assessment Act 1979 and is considered satisfactory. 

 

The application for the Building Information Certificate was subsequently notified to four 

properties that may be affected by the unauthorised works. Three submissions were 

received. The concerns raised by the objectors are discussed in section 3 of this report. 

 

2. Compliance with The Hills Development Control Plan 

 

The proposal has been assessed against the provisions of The Hills Development Control 

Plan (THDCP) particularly:- 

 

 Part B Section 2 – Residential 

 

The proposed development achieves compliance with the relevant requirements of the 

above Development Control Plan with the exception of the following: 
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DEVELOPMENT 

CONTROL 

DCP  

REQUIREMENTS 

PROPOSED 

DEVELOPMENT 

COMPLIANCE 

Clause 2.14.7 - 

Cut and Fill 

Maximum 600mm of 

filling without a 

concealed dropped edge 

beam. 
 

Maximum of 1.5 metres 

with a concealed 

dropped edge beam.  
 

Excavation in excess of 

1 metre may be 

permitted, subject to 

there being no adverse 

effect on the adjoining 

owners and the 

submission of structural 

engineer’s details of 

retaining walls with the 

Development 

Application, or 

alternatively, a separate 

Development 

Application is to be 

submitted.  
  

Excavation works 

carried out along the 

north-western 

boundary up to a 

height of 1m and the 

filling of land ranging 

in heights from   

0.7m - 1m in the 

south eastern corner 

of the site 

No. See comment 

below. 

Clause 2.15. 

Fencing 

Any boundary fencing 

shall be subject to the 

requirements of the 

Dividing Fences Act 

1991. 
 

Front fencing is to be 

consistent with the 

height, scale, and style 

of existing fencing in 

the street. Where there 

are no existing front 

fences, front fences are 

not supported. 
 

Where front fencing 

over 1.2 metres in 

height is proposed, this 

shall be of open style. 
 

Any fencing in the front 

setback over 1.2m in 

height shall be setback 

from the front boundary 

a minimum of 500mm 

to allow opportunities 

for landscaping to 

soften the impact of the 

fence. 

 

Front fence setback 

within 0.5m from the 

front boundary line 

and constructed of 

solid sandstone 

blocks. 

 

 

No. See comment 

below 



 

DEVELOPMENT ASSESSMENT UNIT MEETING  03 JULY, 2018 

 

 

PAGE 9 

 

 

a)   Cut and Fill 

 

The DCP requires that filling be restricted to 600mm when not concealed in a dropped 

edge beam. This clause although not specific would refer more directly to new dwellings 

rather than external fill within the rear yard area.  

 

The relevant objectives of this clause of the DCP are to ensure that dwellings are 

designed with regard to site conditions and minimise the impact on landform. 

 

Comment:  

The rear yard of the subject property has been cut and filled in heights ranging from 

100mm to 1.0 metre, with the fill being spread across an area of approximately 50sqm 

to create a level platform in the rear yard. This represents a variation of up to 400mm to 

the required maximum height of 600mm in THDCP. 

 

The cut and fill which has resulted in the construction of the retaining walls is not 

considered to have an unreasonable or adverse impact to the neighbouring properties 

and will improve the overall amenity and usability of the rear yard. 

   

It is considered that the retaining walls, constructed as a result of the cut and fill is a 

minor variation to the controls and is considered acceptable in this instance.  It should 

be noted that the rear yard is substantially lower than the property to the west and 

given the screening provided by the existing dividing fence and the bamboo screen 

installed along the southern boundary, the potential for overlooking to the adjoining 

neighbours private open space area is minimal.   

 

The proposed variation to the cut and fill control is considered acceptable in this 

instance. 

 

b) Fencing 

 

The DCP requires that when front fencing over 1.2 metres in height is proposed, this 

shall be of open style and be setback from the front boundary a minimum of 500mm to 

allow opportunities for landscaping to soften the impact of the fence. 

 

The relevant objective of this clause of the DCP is to ensure that fencing is of a high 

visual quality, compliments the character of the area and is compatible with the 

proposed development.  

 

Comment: 

 

The front fence has been constructed from a solid material, being sandstone blocks 

ranging in height from 900mm to 1.2m. The entry piers/columns either side of the 

driveway entrance are 1.4m, presenting a variation of 200mm above the maximum 

height guidelines. The fence has been setback at between 280mm – 370mm from the 

front boundary. Although no landscaping has been provided in front of the fence, it is 

considered that this does not detract from the appearance of the fence. 

 

It is considered that the front fence improves the overall amenity and streetscape 

presence of the property, and furthermore is in keeping with other front fences in the 

surrounding area.  In this regard, the proposed variation is considered acceptable.  

 

 

 

 



 

DEVELOPMENT ASSESSMENT UNIT MEETING  03 JULY, 2018 

 

 

PAGE 10 

 

3. Issues Raised in Submissions 
 

The proposal was notified for 21 days to four properties that may be affected by the 

development. Three submissions were received.  The concerns raised by the residents 

are discussed below: 
 

ISSUE/OBJECTION COMMENT 

The raised / increase level of the land 

in excess of 600mm of fill. 

It is acknowledged that the topography of the 

rear yard has been cut and filled to heights 

ranging from 700mm to 1metre, over an area 

of 50sqm to provide a level grassed area in the 

rear yard.  

 

The works have not changed the use of the area 

but provided the owners with a more functional 

and useable year yard.  The existing dividing 

fence, in addition to the bamboo screening and 

landscaping installed along the southern 

boundary will minimise the opportunity for 

overlooking into the concerned residents 

property. 
 

The retaining wall is too close to the 

boundary, affecting yard security and 

a pool barrier 

The retaining wall constructed along the 

southern boundary ranges in height from 

100mm to 700mm and is located approximately 

1m from the property boundary.   

 

It should be noted that the existing rear 

boundary fence was an open style metal fence 

with a height of approximately 1.2m – 1.4m.  

In order to ensure the amenity of the adjoining 

property owner was maintained, the applicant 

has installed a bamboo screen along the entire 

southern boundary.  It is considered that the 

screen affords privacy and minimises the 

opportunity for overlooking. 

 

The swimming pool barrier on the concerned 

resident’s property is compliant with the 

Swimming Pools Act 1992.  The filling of land 

and the construction of the retaining walls have 

not altered the barrier. 

 

Changes to natural flow of 

stormwater and rainfall drainage  

It is acknowledged that the retaining walls have 

changed the overall slope of the subject yard. 

This change however has not redirected surface 

water flow to adjoining lots. Rather, additional 

drainage behind the retaining walls will collect 

accumulated water and dispose of it to the 

existing drainage system. 

 

The owner of the subject property has provided 

confirmation that ag pipe drainage has been 

installed behind the retaining walls and is 

connected to the existing stormwater drainage 

line.  
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ISSUE/OBJECTION COMMENT 

Works have been done over a sewer 

easement  

An as-built site plan was provided by the owner 

to Sydney Water. Stamped approval has been 

provided confirming that the asset is not 

affected. 

 

Works have been done over a storm 

water easement  

The easement located at the rear of the subject 

property is an inter-allotment stormwater drain 

servicing several properties. The retaining wall 

is constructed partially over this easement. The 

easement was inspected by a licensed plumber 

with a compliance certificate provided 

identifying that no damage was present and 

that the pipes are clear and in good working 

order. Consent was sought and has been 

provided by owners of the adjoining lots 

serviced by the easement. 

  

The work is poorly done  A visual inspection of the retaining walls has 

been carried out by Councils Building Surveyor 

and found to be satisfactory. Furthermore, a 

statement of compliance has been provided by 

the landscaper advising that the walls have 

been constructed in accordance with the 

manufacturer’s specifications.  

 

Bamboo fencing has been fastened to 

the existing boundary fence  

A bamboo screen has been connected to the 

existing boundary fence on the inside of the 

subject property. This is considered to be a civil 

boundary fence matter and does not form part 

of this application.  As stated above the bamboo 

screen affords privacy to the properties at the 

rear of the site and minimises the opportunity 

for overlooking.   

 

 

4. Section 6.25 Obligations of Council to issue Building Information 

 Certificates 

 

The Council must issue a Building Information Certificate if it appears that:  

 

(a)  there is no matter discernible by the exercise of reasonable care and skill that 

would entitle  the Council, under this Act or the Local Government Act 1993 :  

 

(i) to order the building to be demolished, altered, added to or rebuilt, or  

 

(ii) to take proceedings for an order or injunction requiring the building to be  

demolished, altered, added to or rebuilt, or  

 

(iii)  to take proceedings in relation to any encroachment by the building onto 

land vested in or under the control of the Council, or  

 

(b)  there is such a matter but, in the circumstances, the Council does not propose to 

make any such order or take any such proceedings. 

 

http://www.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s4.html#council
http://www.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s4.html#building
http://www.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s4.html#council
http://www.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s4.html#building
http://www.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s4.html#council
http://www.austlii.edu.au/au/legis/nsw/consol_act/lga1993182/
http://www.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s4.html#building
http://www.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s4.html#building
http://www.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s4.html#building
http://www.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s4.html#land
http://www.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s4.html#control
http://www.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s4.html#council
http://www.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s4.html#council
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In reviewing the above, it is clear that the Building Information Certificate must be 

issued if there is no matter discernible that would warrant the unauthorised front 

boundary fence and retaining walls to be demolished, altered, added to or rebuilt. In this 

situation, the unauthorised structures are not considered to be a significant impact on 

the environment with respect to Section 4.15 of the EPA Act 1979 requirements and the 

THDCP objectives for cut and fill and front fencing. The structures are considered to be 

supportable. 

 

In this situation, the justification for the variation to the Development Standards has 

been addressed, not warranting any further action to be taken. 

 

CONCLUSION 
 

The Building Information Certificate has been assessed against the relevant heads of 

consideration under Section 4.15 of the Environmental Planning and Assessment Act, 

1979, The Hills Local Environmental Plan 2012 and The Hills Development Control Plan 

2012 and is considered satisfactory. 

 

The issues raised in the submissions have been addressed in the report and do not 

warrant refusal of the application. 

 

Whilst variations to the Development Control Plan Part B Section 2 – Residential have 

been identified, those variations have been addressed and it is considered that the 

development is worthy of support.   

 

IMPACTS 
 

Financial 

 

This matter has no direct financial impact upon Council's adopted budget or forward 

estimates. 

 

The Hills Future Community Strategic Plan 

 

The proposed development is consistent with the planning principles, vision and 

objectives outlined within “Hills 2026 – Looking Towards the Future” as the proposed 

development provides for satisfactory urban growth without adverse environmental or 

social amenity impacts and ensures a consistent built form is provided with respect to 

the streetscape and general locality. 

 

RECOMMENDATION 

 

The Building Information Certificate is recommended for approval. 

 

 

ATTACHMENTS 

 

1. Locality Plan 

2. Aerial Photograph 

3. Site Plan 

4. Elevations 

5. Site photographs 
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ATTACHMENT 1 – LOCALITY PLAN 
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ATTACHMENT 2 – SATELLITE IMAGE 
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ATTACHMENT 3 –SITE PLAN  
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ATTACHMENT 4 – ELEVATIONS 
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ATTACHMENT 5 – SITE PHOTOGRAPHS 
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