
 
MINUTES of the duly convened Ordinary Meeting of The Hills Shire Council held in the 
Council Chambers on 24 March 2020 
 

 

 
This is Page 5 of the Minutes of the Ordinary Meeting of The Hills Shire Council held 
on 24 March 2020 

ITEM-3 SALE OF LAND WITHIN BOX HILL NORTH PRECINCT 
SUBJECT TO VOLUNTARY PLANNING AGREEMENT 
(FP218)   

 

 
A MOTION WAS MOVED BY COUNCILLOR DR GANGEMI AND SECONDED BY 
COUNCILLOR PRESTON THAT the Recommendation contained in the report be adopted. 
 
THE MOTION WAS PUT AND CARRIED UNANIMOUSLY. 
 

126 RESOLUTION 

1. Council provide consent under Clauses 6.1 and 41.1.1 of the Box Hill North Planning 
Agreement for the sale and the transfer of the land which is subject to the Box Hill North 
Planning Agreement, to ‘Stockland Development Pty Limited’ (the Incoming Party) and 
the assignment of rights, liabilities and obligations under the Planning Agreement to the 
Incoming Party, subject to the inclusion of conditions within any contract of sale which: 
 

a. Ensure, legally, that any purchaser of the land is bound by the terms of the 
Planning Agreement; and 

b. Include, as a minimum, clauses obligating the purchaser to adhere to the terms of 
the Planning Agreement, including the carrying out of works and dedication of 
land in accordance with the Planning Agreement.  

 

2. Council execute and authorise Council’s Common Seal to be affixed to the Deed of 
Novation for the Box Hill North Planning Agreement (Attachment 1), which transfers the 
rights, liabilities and obligations under the Box Hill North Planning Agreement to the 
Incoming Party, as if they themselves were party to the Planning Agreement. 

 
Being a planning matter, the Mayor called for a division to record the votes on this matter 
 
VOTING FOR THE MOTION 
Mayor Dr M R Byrne  
Clr R Jethi  
Clr R A Preston 
Clr Dr P J Gangemi 
Clr B L Collins OAM 
Clr A N Haselden 
Clr J Jackson 
Clr M G Thomas 
Clr F P De Masi 
Clr A J Hay OAM 
Clr R M Tracey 
Clr S P Uno 
 
VOTING AGAINST THE MOTION 
None 
 
MEETING ABSENT 
Clr E M Russo 
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ITEM-3 SALE OF LAND WITHIN BOX HILL NORTH PRECINCT 
SUBJECT TO VOLUNTARY PLANNING AGREEMENT 
(FP218)  

 

THEME: Shaping Growth 

OUTCOME: 5 Well planned and liveable neighbourhoods that meets 
growth targets and maintains amenity. 

STRATEGY: 
5.1 The Shire’s natural and built environment is well managed 
through strategic land use and urban planning that reflects our 
values and aspirations. 

MEETING DATE: 24 MARCH 2020 

COUNCIL MEETING 

GROUP: SHIRE STRATEGY, TRANSFORMATION AND SOLUTIONS 

AUTHOR: 
PRINCIPAL COORDINATOR - FORWARD PLANNING 

BRENT WOODHAMS 

RESPONSIBLE OFFICER: 
MANAGER – FORWARD PLANNING 

NICHOLAS CARLTON 

 

EXECUTIVE SUMMARY 

This report recommends that Council provide consent for E.J Cooper & Son Pty Limited to 
execute a contract of sale of land subject to the Box Hill North Planning Agreement and 
assign obligations under the Planning Agreement to the Purchaser. 
 
A Planning Agreement was executed between E.J Cooper & Son Pty Limited and Council on 
12 March 2015 which applies to the Box Hill North Precinct (refer to Figure 1). The Planning 
Agreement provides for the delivery of $315.5m of local infrastructure (and dedication of 
associated land) needed to support the increased population within the Box Hill North 
Precinct. It places obligations on the developer to deliver the following infrastructure and 
facilities at no cost to Council, and ascribes a value to each item: 
 
Open space facilities including active and passive open space (playing fields, 

playgrounds and pedestrian and cycle paths); 
Community facilities (a multi-purpose community facility); 
Transport and traffic facilities (new roads, intersection upgrades and public transport 

facilities); and 
Water cycle management facilities as a result of the extra stormwater runoff 

generated by impervious surfaces associated with urban development. 
 
Clause 6.1 of the Planning Agreement requires Council’s written consent to any transfer or 
sale of land that contains an area to be dedicated to Council under the Planning Agreement. 
Additionally, Clause 41.1.1 requires Council’s written consent to the transfer of rights or 
obligations under the Planning Agreement to any person.  
 
The assignment of obligations under the Planning Agreement is proposed to be formalised 
through the execution of a Deed of Novation between E.J Cooper & Son Pty Limited 
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(Outgoing Party), Stockland Development Pty Limited (Incoming Party) and Council 
(Continuing Party). The Deed of Novation transfers the rights, liabilities and obligations 
under the Planning Agreement to the Incoming Party, as if they themselves were party to the 
Planning Agreement. The Purchaser (‘Stockland Development Pty Limited’) would therefore 
be responsible for all capital work and land dedication specified within the Planning 
Agreement. 
 
E.J Cooper & Son Pty Limited has formally sought Council’s approval/consent to the sale of 
the land and execution of the Deed of Novation to transfer the land to the Incoming Party. 
This includes the assignment of rights, liabilities and obligations under the Planning 
Agreement to the Incoming Party. 
 
It is considered reasonable for Council to grant written consent, under Clauses 6.1 and 
41.1.1 of the Planning Agreement, subject to the inclusion of conditions within any contract 
of sale and execution of a Deed of Novation which ensures that the obligations of the 
developer under the Planning Agreement will be met by the Incoming Party. 
 

BACKGROUND 

The Box Hill North Precinct was rezoned for urban development in February 2015 following 
a landowner initiated planning proposal (1/2014/PLP). The vast majority of the Precinct is 
under the control and/or ownership of E J Cooper & Sons Pty Ltd. The projected yield is 
approximately 4,600 additional dwellings, of which 4,100 will be located on land which was 
owned/ controlled by E J Cooper & Sons Pty Ltd. The Indicative Layout Plan for the Box Hill 
Precinct is shown in the following figure.  
 

 
Figure 1 

Box Hill North Precinct  
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As part of the release of the land for urban development, the developer entered into a 
Planning Agreement with Council. The Planning Agreement provides for the delivery of the 
local infrastructure (and dedication of associated land) needed to support the increased 
population with a total value of approximately $315.5m. 
 
Contributions Plan No. 16 – Box Hill North (CP16) which also applies to the Precinct, levies 
monetary contributions from future development on lots which are not owned by the 
developer, as they will benefit from the infrastructure to be provided through the VPA. This 
land is referred to as ‘Benefitted Land’ within the Planning Agreement. Monetary 
contributions collected through this contributions plan are then reimbursed to the developer 
to ensure an equitable distribution of costs associated with the provision of infrastructure. 
 
In accordance with the VPA the developer is not required to pay development contributions 
for the 4,100 additional dwellings on their land. This exemption only applies to the first 4,100 
dwellings. Any yield in excess of 4,100 dwellings would be levied in accordance with the 
rates within CP16. 
 
Council previously considered a report (22 March 2016) on the sale of a sub-precinct 
(‘Precinct I’) within the Box Hill North Precinct and granted consent under clause 6.1 of the 
Box Hill North VPA, for E.J Cooper & Son Pty Limited to execute a contract of sale for the 
sub-precinct. Council’s interests were protected by way of conditions within the contract of 
sale which ensured that any future purchaser would be obliged to undertake the relevant 
works and dedicate land to Council as required by the VPA. Further protection is also 
provided within section 7.6 of the Environmental Planning and Assessment Act 1979 which 
provides that a planning agreement registered on title is enforceable against the owner of 
the land, from time to time, as if each owner had originally entered into the agreement. 
 
‘Precinct I’ was subsequently sold in 2018 and the purchaser continues to be responsible for 
any obligations under the VPA, as they relate to that sub-precinct. Development and 
infrastructure delivery has been occurring in-line with Council’s expectations under the VPA 
and the obligations of the current owner of ‘Precinct I’ will not change as a result of the 
subject Deed of Novation.  
 
The Request (Deed of Novation) 
On 27 February 2020 a request was received from E J Cooper & Sons Pty Ltd (the Outgoing 
Party) for Council to approve the novation and execution of the Deed of Novation to facilitate 
the transfer of the land which is subject to the Box Hill North Planning Agreement, to 
Stockland Development Pty Limited (the Incoming Party) and assign the rights, liabilities and 
obligations under the VPA to the Incoming Party. 
  
Council’s consent for the sale of the land is required in accordance with Clause 6.1 of the 
Planning Agreement which states that: 
 

‘The Developer must not during the term of this Agreement sell, transfer, mortgage, 
charge or grant a lease or license or any other right of occupancy to any person over 
the Dedication Land without first obtaining the Council’s consent in writing. Council 
must not unreasonably withhold or delay its consent or give consent subject to 
unreasonable conditions’. 

 
Being a matter relating to certain land which will be dedicated to Council in the future for a 
public purpose, a resolution of Council is required for the granting of this consent. Council’s 
consent is also required for the assignment of rights, liabilities and obligations under the 
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Planning Agreement to the Incoming Party in accordance with Clause 41.1.1 Assignment of 
the Planning Agreement which provides the following: 
 

‘A party must not transfer any right or liability under this Agreement without the prior 
consent of each other party (such consent not to be unreasonably withheld or 
delayed)’. 

 

REPORT 

This report seeks Council’s consent under Clauses 6.1 and 41.1.1 of the Planning 
Agreement for E J Cooper & Sons Pty Ltd to execute a contract of sale for land which is 
subject to the Box Hill Planning Agreement (which contains land to be dedicated to Council 
for a public purpose in the future) and transfer the rights, liabilities and obligations under the 
VPA to the Purchaser. It also recommends that Council execute and authorise Council’s 
Common Seal to be affixed to the Deed of Novation for the Box Hill North Planning 
Agreement which transfers the rights, liabilities and obligations under the Box Hill North 
Planning Agreement to the Incoming Party, as if they themselves were party to the Box Hill 
North Planning Agreement. 
 
DISCUSSION 
As a Deed of Novation, Council (as the Continuing Party) is to be a party to the Deed. 
Accordingly, if Council resolves to consent to the sale of the land, Council would also need 
to execute and authorise its Common Seal to be affixed to the Deed of Novation. 
 
The draft Deed of Novation (Attachment 1) includes clause 3.4 (Warranties) which will 
provide Council with additional protection in the event that an issue arises between the 
Incoming Party and Outgoing Party. The Deed indemnifies Council from any losses it may 
incur arising from a breach by either E.J Cooper & Son Pty Limited or of Stockland 
Development Pty Limited.  
 
Having regard to the above protection, it is considered reasonable for Council to provide 
consent for the sale and transfer of the land, where Council is satisfied that the obligations of 
the Planning Agreement will be met by any future Purchaser of the land, as if they 
themselves were a party to the Planning Agreement. 
 
To ensure this, it is recommended that Council provide consent under Clauses 6.1 and 
41.1.1 of the Planning Agreement for the sale of the land and assignment of rights, liabilities 
and obligations under the Planning Agreement to the incoming party, provided that: 
 

1. The contract of sale ensures, legally, that any purchaser of the land is bound by the 
terms of the Planning Agreement; 

2. The contract of sale includes, as a minimum, clauses obligating the purchaser to 
adhere to the terms of the Planning Agreement, including the carrying out of works 
and dedication of land in accordance with the Planning Agreement; and 

3. Council execute and authorise Council’s Common Seal to be affixed to the Deed of 
Novation for the Box Hill North Planning Agreement (Attachment 1), which transfers 
the rights, liabilities and obligations under the Box Hill North Planning Agreement to 
the incoming party, as if they themselves were party to the Planning Agreement. 

 
Due diligence undertaken on the Incoming Party reveals no reason to doubt the Incoming 
Party’s ability and capacity to take on the obligations under the Planning Agreement. Based 
on an ASIC Company search, the Incoming Party has been registered for a substantial 
period of time and has not had any voluntary administration in that timeframe. Furthermore 
the Incoming Party is trading in an ordinary sense (i.e. not under administration or 
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liquidation). Accordingly, there is not any reasonable cause for concern about the continuing 
legal status of this entity. 
 
To date the required work and dedication of land has occurred in-line with development and 
has generally been provided in accordance with the requirements set out within the Planning 
Agreement. Accordingly, it is considered that the Outgoing Party has been satisfying its 
obligations under the Planning Agreement. 
 
Given the above, and subject to the proposed conditions on any contract of sale as well as 
the execution of a Deed of Novation, it is considered that Council has adequate certainty that 
the obligations of the Planning Agreement will be met if the land is transferred to the 
Incoming Party and it is considered that it would be unreasonable in these circumstances for 
Council to withhold consent under Clause 6.1 or Clause 41.1.1 of the Planning Agreement. 
 

IMPACTS 

Financial 
This matter has no direct financial impact upon Council's adopted budget or forward 
estimates. 
 
The Hills Future - Community Strategic Plan 
The VPA supports the Community Strategic Direction by providing for facilities which will 
enhance and maintain an attractive and safe environment and ensure that future 
development is consistent with the Shire’s urban character. The transfer of the land is 
unlikely to impact on the delivery of the works or dedication of land under the Planning 
Agreement as these will be required as part of any future development undertaken on the 
site. 
 

RECOMMENDATION 

1. Council provide consent under Clauses 6.1 and 41.1.1 of the Box Hill North Planning 
Agreement for the sale and the transfer of the land which is subject to the Box Hill North 
Planning Agreement, to ‘Stockland Development Pty Limited’ (the Incoming Party) and 
the assignment of rights, liabilities and obligations under the Planning Agreement to the 
Incoming Party, subject to the inclusion of conditions within any contract of sale which: 
 

a. Ensure, legally, that any purchaser of the land is bound by the terms of the 
Planning Agreement; and 

b. Include, as a minimum, clauses obligating the purchaser to adhere to the terms of 
the Planning Agreement, including the carrying out of works and dedication of 
land in accordance with the Planning Agreement.  

 
2. Council execute and authorise Council’s Common Seal to be affixed to the Deed of 

Novation for the Box Hill North Planning Agreement (Attachment 1), which transfers the 
rights, liabilities and obligations under the Box Hill North Planning Agreement to the 
Incoming Party, as if they themselves were party to the Planning Agreement. 

 

ATTACHMENTS 

1. Deed of Novation for the Box Hill North Planning Agreement (82 pages) 
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